What PLPR can learn from Hans Kelsen

By Ben Davy. October 2024.

Spatial planners are often overwhelmed by normative pluralism. Take, for example,
paragraph 11 of the New Urban Agenda (A/RES/71/256 , 23 December 2016):

»We ... ensure that all inhabitants, of present and future generations ... are able to
inhabit and produce just, safe, healthy, accessible, affordable, resilient and
sustainable cities and human settlements ... for all.«

It sounds like a mission impossible! How can planners produce cities that are, among
others, just, safe, healthy, accessible, affordable, resilient and sustainable? Hans
Kelsen’s advice: Stick with the positive law. Ignore goals and values that are extra-legal.

Hans Kelsen (1881-1973) was born in Prague from Jewish parents. He studied law at the
University of Vienna where he became professor of law in 1919. Kelsen was a co-author
of the Austrian Federal Constitution (1920) and member of the Austrian Federal
Constitutional Court (1919-1929). When he was dismissed by the Austro-Fascist
government, he emigrated to Cologne and after 1933 fled to the United States (via
Prague and Geneva). Hans Kelsen was the founder of the Vienna School of Legal
Positivism and author of »Reine Rechtslehre« (lit. Pure Theory of Law) (1934, 2™ ed.
1960). He was one of the most eminent authorities in legal theory and international law.

One fundamental doctrine of the pure theory of law was its strict abstinence from
»justice« and other extra-legal concepts. He once wrote:

»The pure theory of law considers its subject not as a more or less imperfect copy
of atranscendentalidea. It does not try to comprehend the law as an offspring of
justice, as the human child of a divine parent. The pure theory of law insists upon
a clear distinction between empirical law and transcendental justice by excluding
the latter from its specific concerns. It ... refuses to be a metaphysics of law«
(Kelsen, 1949, General Theory of Law and State, Cambridge, MA: Harvard
University Press, xv).

Members of the PLPR community, much too often present planning law as »a
metaphysics of law«. Hans Kelsen told us that sustainability, resilience, justice, or other
ideals must be considered as law only if the law tell us to do so:

»Law regulates its own creation inasmuch as one legal norm determines the way
in which another norm is created, and also, to some extent, the contents of that
norme« (Kelsen 1949: 124).

Normative pluralism should not be allowed to overburden planning law with extra-legal
goals and values. This is no loss. A bit of normative temperance makes PLPR discourses
richer, because too much concern with »justice« or »sustainability« obscures the true
content of legal rights and duties.
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