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Climate Change and anthropogenic activities are challenging European habitats and their 

management. The direction of future changes are unclear, as well as how long-term impact of 

management measures can counter their effect. At site-level, precipitation might de- or increase or 

have modified seasonality, leading to different preconditions for the remaining natural habitats. 

Especially water-based ecosystems such as wetlands and rivers are affected, but also the 

composition of forested areas and grasslands. But what are the consequences for managing these 

areas? And what does it mean from the regulatory point of view? In particular, is the existing legal 

framework for management planning of protected areas appropriate to tackle the uncertainties of 

climate change? 

These questions are subject of the project “Adaptive Management of Climate-induced Changes of 

Habitat Diversity in Protected Areas - HABIT-CHANGE”, which is funded by the European Union in the 

INTERREG IV B Central Europe Programme. From the legal point of view, the European nature 

conservation law is in the focus, as it provides the framework for the management of nature 

conservation areas. It consists of both, the Birds Directive1 (BD) and the Habitats Directive2 (HD), 

protecting a network of so called “Natura 2000 sites”. Moreover, the European Water Framework 

Directive3

While Art. 6 (2) HD aims to avoid in the special areas of conservation the deterioration of natural 

habitats and the habitats of species as well as disturbance of the species for which the areas have 

been designated, the objective of Art. 4 WFD is to achieve a good water status of all European 

surface and groundwater bodies. Both, the HD and the WFD provide planning tools to achieve their 

objectives. As designated in Art 6 (2) HD, for special areas of conservation, “Member States shall 

establish the necessary conservation measures involving, if need be, appropriate management plans 

specifically designed for the sites or integrated into other development plans”. Furthermore, Art. 13 

WFD stipulates the mandatory establishment of river basin management plans. 

 (WFD) has to be assessed, as many water-based ecosystems such as wetlands and rivers 

with high ecological value are affected by climate change.  

From the regulatory focus, however, the question arises, whether the existing regulations for the 

planning tools are appropriate to manage protected areas under climate change. As Craig has 

analyzed, five principal characteristics of climate change adaptation law can be identified: (1) 

                                                           
1 Directive 2009/147/EC of the European Parliament and of the Council of 30 November 2009 on the 

conservation of wild birds (codified version, OJ L 20, 26.1.2010, p. 7, repealing in its Art. 18 the older Directive 

79/409/EEC). 
2 Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and 

flora (OJ L 206, 22.7.1992, p. 7). 
3 Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing a 

framework for Community action in the field of water policy (OJ L 327, 22.12.2000, p. 1). 



Constant and Comprehensive Monitoring; (2) Resilience Improvement; (3) Long-term Cross-sector 

Coordinated Planning; (4) Principled Flexibility in Regulatory Goals and Environmental Resource 

Management and (5) Acceptance of Inevitable Loss (Craig, Harvard Environmental Law Review 2010, 

p. 9 ff.). The principles reflect the typical challenges that climate change poses to the regulatory 

system: the highly dynamic development, the great variety of possible effects and affected objects, 

impact on de-centralized structures, considerable uncertainty, and long-term persistence. (Reese et 

al., Rechtlicher Handlungsbedarf für die Anpassung an die Folgen des Klimawandels, 2010, p. 13 f.). 

On the basis of these principles, in the paper management planning under the HD and the WFD will 

be tested with regard to its adaptability. The results will contribute to a discussion on the appropriate 

regulation for the management of protected areas under climate change. 



 
 

State Preemption of Local Regulation of Livestock Facility Siting  

 

 

The location of livestock facilities has become controversial due to negative externalities that 

may accompany large numbers of animals (Murphy 2008).  Animal waste may generate 

offensive smells and pollute water resources.  While local governments have historically 

regulated land use under authority to zone, states have also decided they should be involved due 

to the potential of water contamination adversely affecting other areas.  The Wisconsin 

legislature decided to establish state standards and procedures that could be used by local 

governments if they choose to issue permits for siting new and expanded livestock operations 

(Wisconsin Statutes 2003).  In this manner, a matter of both state and local concern was 

governed by state rules implemented by local governments.   

 

The major justification for the livestock siting law was to oversee nutrient management of 

livestock wastes.  Through worksheets, planners and engineers ascertain whether the land base 

for manure applications is sufficient for amounts of nutrients expected from new or expanded 

facilities (Wisconsin Administrative Code 2011).  Annual updates incorporating crops, tillage 

practices, nutrient application rates, and methods of application are required.  In addition, 

operators with waste storage facilities can calculate how these will impact their nutrient 

management plan. 

 

Although the livestock siting law was intended to address both state and local concerns, the 

Wisconsin Supreme Court found that it preempted local zoning conditions (Adams v. Wisconsin 

Livestock Facilities Siting Review Board 2012).  The court held that a local government was not 

able to attach conditions because the legislature “expressly withdrew the power of political 

subdivisions to enforce varied and inconsistent livestock facility siting standards” (Adams 2012).  

Four government conditions for issuing a permit for a facility to house animals were found to be 

invalid.   

 

By preempting local control over the siting of animal facilities, the state siting law withdraws 

powers from local governments.  The issue presented by the state law is whether siting should 

only be a state issue, or whether local governments may have specialized local knowledge and 

regulatory expertise that should be incorporated into siting decisions.  Compelling local 

decisionmakers to consider state interests in their decisionmaking process is beneficial (Ostrow 

2011); but excluding local input from land use decisions is contrary to American ideals of local 

government power.  This paper will examine the Wisconsin siting law to recommend a more 

reasonable local-state solution for siting livestock facilities. 
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Stranded Between Law and Practice:  

Development Agreements from a Cross-national perspective 

 

Among advanced-economy countries, one can observe a consistent rise in the use of negotiated 

agreements between planning bodies and private developers in order to secure the needed public 

services. This holds despite the large differences among national jurisdictions in governmental 

system, planning systems, property rights regimes, land-taxation and infrastructure laws, as well 

as on rules of judicial review:   

This trend indicates that there are shared processes underlying the gradual transformation in the 

division of responsibilities between the public and public sectors in supplying public services.  

Local governments are increasingly finding it difficult to supply public services from taxation 

revenue alone, and at the same time voters' expectations are for a growing variety and quality of 

such services.  

Yet the legal backing for development agreements often fall short of the needs and in many 

jurisdictions, there are repeated tensions between law and practice.  In some countries, there are 

also frequent changes in the direction of legislation or court decisions, forcing planning agencies 

to walk a tight legal rope. 

The arguments voiced against development agreements are also quite uniform across national 

jurisdictions: "zoning for sale", skewing of "pure" planning considerations, jacking up the price 

of housing, uncertainty for developers, and opportunities for corruption. Yet the lack of 

systematic comparative research leads many policymakers and lawyers in each country to 

assume that their problem is unique. 

The proposed paper will address the tensions between law and practice regarding development 

agreements in several countries.    

Development agreements come in different shapes and forms. the paper will first present a 

conceptual framework for mapping out different types of developer obligations along several 

dimensions. This framework will provide an overview of the potential types of clashes between 

law and practice.  

On the legal side, I will analyse the attempts in each country to provide some legislative anchor 

for development agreements, usually halfheartedly.  IN the "cat and mouse" game between the 

legislators' view of agreements and the needs that planning agencies must meet, the courts often 

play a role as well, often with zigzagging decisions that only increase the uncertainty. 

On the practice side, I will report on findings about the extent of reliance on development 

agreements in the selected countries.  For some countries, the information is drawn from 

existing research.  For 3 countries, I will report the findings of original research. 

The conclusions will harvest the comparative findings for insights that may be shared cross 

nationally.  If the problem is approaching universality, perhaps it's time to share lessons about 

the gap between law and practice. 
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Abstract 

The city of Milan started a new planning process in 2011 which addressed various issues of 

contemporary land use planning for metropolitan areas. So far, local policies payed little 

attention to public spaces and community needs (Arcidiacono and Pogliani, 2011) and the 

strength of Milan economy and its rich society have not prevented an unfair development, 

increasing social inequalities and a loss of environmental quality. Milan new urban policy 

intends to renovate tools and goals and to produce a different vision in the still confused stage 

of transition, undergoing the Italian urban planning. In a time of public welfare shrinking, the 

national and regional systems are shifting from a legally binding model of comprehensive 

plan towards a more flexible one largely based on public-private negotiation. This transition 

has often proceeded too fast and unruled and its outcomes have been perceived unsustainable 

in many cases. As a consequence, the achievement of a sound balance of public and private 

rights will hopefully be the primary concern of local governments for the coming years (Curti 

ed, 2006). Costs recovery, compensation tools and the reduction of building rights, along with 

facilities investments, are taken into account for a more equitable development of the dense 

cities such as Milan.  

The paper focuses on the sustainable issues that are tackled in the new urban Plan through the 

regulation of property rights as well as the negotiation of public benefits from development. 

The innovative approach combines a strong public driven strategy with the introduction of 

basic rules for p/p partnership in every development or re-development project (Healey, 

2007), in order to adjust a reasonable mix of charges, in cash and in kind, and to adapt it to a 

fragmented and mostly private property land and real estate. Charges include infrastructures; 

extra fees, in addition to the compulsory exactions; substantial land grant requirements to 

assure the diffusion of green public areas and facilities; finally, an Inclusionary Housing 

program. By enacting such an incremental policy, local government encourages both land 
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banking and fund raising for social purposes, finally addressing the land value recapture 

(Calavita and Mallach, 2010).  

In consideration of the scarcity of new public investment initiatives, the Plan’s goals mainly 

focus on improving the energy performances of the existing fabric, protecting the 

morphological features of the urban shape, fostering the environmental quality and social 

services and regulating private interventions to develop an inclusive city. A betterment in the 

liveability and quality of life is a way to respond to the citizens’ expectations and to attract 

national and international investors, as well as to maintain their presence and gain their trust 

in the long run.  
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Public Land Ownership and Value Capture: 

Not What You Had in Mind 

Ronen Bar-Lev and Rachelle Alterman 

           Aug 2012 

Israel is one of the few countries among the advanced economies, where most of the land is 

owned by the state. At the same time, there is also private land, especially in some city centers.  

The division is due more to historic circumstances than to policy decisions. All types of urban 

and rural land uses are located on state land, with a mix not too different from the areas with 

private land. So the Israeli case enables comparison of development patterns and public 

policies between state and private land in similar situations (Alterman 2002).  

The situation which we address differs from "land-banking" (where the state or the city holds 

tracts of land for public use in the future), and relates to cases where the state does not bank 

land, but instead signs long-term leases with private developers, homeowners, municipalities, 

and private corporations. It is almost impossible to find differences in real estate prices 

between land leased and a private owned land.   

In theory, this method has advantages for achievement of planning controls and the supply of 

public services: the state can determine the location, timing, and type of development.  In 

theory too, public land ownership should be the ultimate method for capturing land value 

increments for the benefit of the public purse and public services. 

A study we conducted found that there are extreme differences between cities located on 

state-owned lands and those mostly on private land. This difference is opposite to what you 

might think:  Municipalities fare worse if they have much state land. 

Israeli planning law is one of the few examples in the world where a direct value capture 

(betterment) levy is in extensive operation, and at a hefty level (Alterman 2012).  A 50% 

betterment levy applies whenever planning authorities amend a statutory plan (zoning) or 

grant a variance or exception.  All developers or landowners (including those holding already-

developed land on public leaseholds) must pay the levy.  However, the state pays  a  levy  that’s  
only one third of the regular level.  



Since municipalities are expected to provide municipal level services, a large financial gap is 

created.  So paradoxically, in locations where the state is interested in development, 

municipalities find it harder to supply the full range and quality of public services.  They find 

that they have to use various ad hoc negotiation tactics with the state, or use funds from other 

sources. The most ironic result is that some municipalities, which retain planning control 

powers, resort to agreements with the developers who have won the tender – a practice that 

the state especially hates, and has done its best to root out. 

For years the state has turned a blind eye on these agreements, which in Israel are not 

anchored in law. Until 2011, the courts too were lenient.  However, in 2011, a High Court ruling 

closed the door to developer agreements.  

Based on a mix of legal and empirical research, the proposed paper has five parts:   

1) The special Israeli land regime and how it relates to urban development compared with 

private land;   

2) The findings of a statistical analysis of municipalities, correlating extent of state-owned land 

and socio-economic ranking of the town;; 

3) The concept of direct value capture and how the betterment levy operates in Israel on 

private and public land;  

4) The issue of developer obligations or agreements in law and general practice;; 

5)  The findings of an opinion survey of municipal planners in cities with extensive state land, on 

whether and how they resort to developer agreements. 

6) Conclusions about what can be learned from the unique Israeli case. 
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An interest in hydraulic fracturing (a.k.a. “fracking”) has sparked an explosion in negotiations over land 

rights and public discussions about their value.  Technological advances, regulatory innovations, and 

price increases have dramatically increased the profitability of natural-gas removal in the U.S.  As a 

result, in less than a decade, energy companies have secured almost 10 million leases for rights to open 

a new frontier in mining and energy: the extraction of natural gas through hydraulic fracturing.  These 

lease arrangements raise important questions about the social valuation of land’s surface, of natural 

resources beneath the surface, and of the environmental changes wrought by their extraction. Owners 

of mineral rights reap many of the benefits, in the form of royalties for natural gas production.  Owners 

of surface rights who sacrifice land to drilling operations claim to have borne many of the costs, not only 

in the disruption to the physical surface, but also in decreased property values and health hazards in the 

air and water.  Neighboring community members have similarly decried serious damage to their 

property values and health, yet energy companies declare that by producing natural gas at a reasonable 

price, they protect Americans’ quality of life and national security. In public debates, people hoping to 

mobilize support for their cause invoke claims like these about the value of fracking.   

Although the public debate over fracking is exploding, we have little systematic information about how 

parties negotiate value associated with leasing the mineral rights for fracking everyday, before they 

frame their stories for a public audience.  We also know that this public debate is spreading across the 

country.  It began in Texas and Oklahoma, then spread west and north to states such as Colorado, 

California, and North Dakota, and most recently has moved east to states such as West Virginia, 

Pennsylvania, and New York.  These states have very different legal and cultural histories and 

institutions pertaining to mineral rights, yet we know very little about this state-level variation, and even 

less about the resulting variation in valuation practices.     

This paper will fill a gap in empirical knowledge about how agreements to sign leases across the nation 

are secured.  It will use originally collected data to will explain how, under various state legal and 

cultural regimes, professional brokers develop everyday valuation practices in this new frontier.  From 

sociological research in other areas, we know that brokers matter to how and when agreements are 

reached.   This paper connects sociological theory on brokerage to the first rigorously collected data 

surveying how energy companies have secured rights to frack for natural gas across several states. With 

data from participant observation and archival research, it analyzes different state legal regimes and 

individual lease arrangements, as well as their origins in individual and associational brokerage activity.  

The author finds value brokerage of lawyers and landmen to be a crucial practice that determines 

whether and how lease arrangements benefit mineral-rights holders, surface owners and their 

neighbors, or energy companies. The findings have implications not only for the U.S. but also across the 

globe, where American companies, and the lawyers and landmen they employ, are increasingly turning 

their attention. 



Mapping urban decline of residential neighbourhoods and industrial sites in the Netherlands 
 
In urban literature, there has been much research on processes that affect the change of 
neighbourhoods, both positively (gentrification) and negatively (urban or neighborhood decline). 
Despite this, existing studies on neighborhood change fall short in two aspects: First, although 
gentrification and decline have been studied extensively, there appears to be a gap in the literature 
when it comes to large‐scale quantitative research on these phenomena (Ellen and O'Regan 2008). 
Second, existing studies mainly seem to focus on residential neighbourhoods and inner city areas, but 
industrial sites that also undergo processes of change (mainly decline) are by‐and‐large left aside. This 
paper addresses these two shortcomings; it offers insight from a large‐scale quantitative study covering 
both residential neighbourhoods and industrial sites in the Netherlands. 
  In the first, theoretical part of the paper, literature on urban and neighborhood change is used 
to argue that the change in property value can be used as an indicator of neighborhood change for 
different parts of the city. More specifically, existing studies on gentrification of neighbourhoods 
(Weesep 1994; Wyly and Hammel 1998) and urban change (Healey 1991; Healey, Davoudi et al. 1992) 
are used. 

In the second, empirical part of the paper we study value changes of residential areas and 
industrial sites in the Netherlands over the period 1997‐2011 with two aims: first, we show on maps 
where in the Netherlands urban area decline occurs, and second, we aim to better understand why 
certain urban areas decline and others do not by contrasting relevant characteristics of these two sets of 
urban areas. Our analyses of residential areas focus on 141 cul‐de‐sac neighbourhoods with similar 
urban design that were all built in the late post‐war period between 1970‐1985. The part on industrial 
sites covers all sites in the Netherlands. 
 

Key words: Property value, urban area decline, neighbourhoods, industrial sites 
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Abstract: 
 
A fundamental goal advanced through the interaction of democratic governments and 
capitalist economies—along with other institutions such as private associations—is to 
simultaneously promote and reconcile economic development and prosperity, on the 
one hand, while tempering and avoiding the corresponding social, environmental, and 
related harms from those efforts, on the other. Our thesis is several-fold. First, the 
nature of institutional relationships (primarily governments and markets, including also 
associations and religions) reflects how the physical, cultural, political, and historical 
particulars of the respective society shape expectations and ideologies regarding the 
proper ends to pursue—promotion and/or avoidance—along with the proper institutional 
means to do so—as discussed primarily, today, in terms of ‘market’ versus ‘non-market’ 
institutions. Second, expectations and ideologies regarding proper interactions between 
governments and markets are shaped profoundly by popular conceptualizations of the 
meanings and relationships between self interest, public interest, rights, liberties, and 
responsibilities, along with the proper role of the law in mediating them. Third, academic 
scholars—especially in political science and economics—have been influential in 
shaping popular expectations over the past half century particularly in ways that 
privilege self interest and the achievement of material welfare through capitalist markets 
over notions of public interest, public rights, and the appropriate engagement of 
governmental action toward those ends (e.g., Sagoff 1982). Fourth, aside from their 
focus on restructuring economies (e.g., Foglesong 1986) or political decision-making 
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processes (e.g., Healey 2006), planning scholars have paid less attention to how 
institutional arrangements shape popular expectations and ideologies regarding proper 
societal ends. Finally, extant conditions in any given society are not deterministic and 
inevitable; there is some value in making cross-cultural comparisons along these lines 
of inquiry. 
 
A noticeable exception to cross-national comparison is a recent study evaluating legal 
systems and expectations in the context of private property rights and notions of 
regulatory takings (Alterman 2010). Following the lead of that study, but focusing on 
planning processes within a federalist setting alone, we propose a conceptual 
contemplation of the goals of both achieving economic prosperity while avoiding social, 
environmental, and other harms through the lens of several related concepts, including 
notions of self interest versus public interest, private property rights versus ‘public 
property rights’, the capabilities of different institutions (primarily states and markets) to 
address these goals, and the role played by public law (particularly planning law) versus 
‘private law’ (primarily contract and nuisance law) as key attributes or mechanisms of 
institutional interaction. Against the backdrop of emergent regionalism in the U.S. and 
the fast-paced integration of European spatial planning and territorial cooperation 
(European Commission 1999), we propose to compare and contrast the institutional 
arrangements and experiences of the U.S. and federalist tradition in Continental Europe 
to explicate the theses presented and to speculate about their implications. In doing so, 
we trace especially transatlantic differences in planning thought to the contrasting 
visions of the state that emerge from Hegelian liberalism and Millian liberalism. 
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Abstract 

Within the English legal system has been a fundamental distinction between law and equity that is of very 

ancient origin and has profoundly marked the way in which justice has been administered within Britain.  

The purpose of this paper will be to investigate how the concept and legal practice of equity has come to 

shape British administration and in particular, town planning. 

For legal historians, equity is the product and process of what in its inception was the possible form of 

appeal to the sovereign’s grace when the processes of the courts of common law appeared not to deliver 

justice.  By the fourteenth century already, the king had delegated his powers to dispense justice to his 

Chancellor, who decided on the justice of particular cases in the light of conscience.  In time, Chancery 

which at first was not even considered to be a court of law, came to develop its own rules and principles 

such that equitable judgments were no longer entirely a matter of whim or preference.  But beyond this 

account of a judicial system lies a much larger story of a philosophical concept whose origins lie within 

Greek philosophy and which was developed by Thomas Aquinas, among others.  That Chancery was 

understood to be a court of equity was a kind of retro-fitting in the fifteenth century of this philosophical 

concept to a process already well established. 

As a philosophical concept, equity embraces at least two distinct ideas.  One is about fairness and 

proportionate treatment.  The other has to do with the ability to dispense with legal rules if the rules do 

not appear to deliver justice.  Both concepts inform equitable process in the English legal system.  As a 

legal process, equity introduced important innovations into legal thinking in relation to property and 

developed the concept of the trust, in which the interests of trustees and beneficiaries could be articulated 

and protected.   

Beyond these innovations that were unique within Europe, equitable process raised intriguing and 

difficult questions about administrative and political decision making, and the relationship of discretionary 

judgment to positive law.  The acceptance of equitable process confirmed the utility of discretionary 

decision making; the concept of the trust could be applied by extension to public administration and, it 

can be argued, underpinned the emergence of modern local government. 

The second half of the paper will demonstrate how the concept of equity, as mediated through a judicial 

process, came to inform the way in which spatial planning has been carried out in Britain.  It will consider 

the impact of equity in both its judicial and philosophical aspects in two separate areas.  One of these has 

to do with what might be called the constitutional impact of equity, in terms of the power to decide and 



the existence of discretionary freedom.  This part will reflect on the way in which procedures were 

adopted to embody this kind of equitable behaviour.   

The other aspect of the impact of equity that the paper will explore is in the explicit inventions of the 

courts in terms of property and trust.  The idea of entrusting property to a third party and recognising 

that both the trustee and the beneficiary of the trust had formal property interests in parallel was one of 

the great advances of equity.  It led to the understanding that there could be multiple interests in land and 

that the right to future occupation was a present interest.  The idea of the trust itself, in which a 

stakeholder nevertheless is required to act disinterestedly on behalf of others, also came to affect attitudes 

to public administration in Britain.  Both came to influence the practice of spatial planning in Britain in 

that it allowed the state to take a formal interest in land, through the nationalisation of development 

rights, which was then exercised by local authorities acting in trust, it can be argued, for their citizens. 
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Abstract 

 

Rights to Roam, Rights of Way and the Common Good:  Public Rights over Private Land 

Ireland has no statutory framework for recreational walking.  The lack of “right to roam” 

legislation such as that which exists in other jurisdictions is contrary to the principles of the 

common good.  Irish walkers currently have to rely on public rights of way and landowner 

acquiescence to cross land, yet such acquiescence can lead to private land becoming subject 

to the burden of a right of way.  Competing “common goods” are in conflict in Ireland, that 

of walking the land, and that of constitutional protection from infringement of private 

property rights.  

Ireland runs the risk of being ‘left behind’ regarding recreational access to the countryside 

as Ireland’s neighbours have recently legislated to facilitate recreational access, or have 

long-standing traditions of liberal access to the countryside.  Ireland’s countryside has been 

progressively ‘closing’ to the disadvantage of both Irish citizens and of visitors from abroad.    

This closure of the countryside is due to the extinguishment of rights of way and to an 

increasing reluctance of landholders to tolerate walkers crossing their land.   

The extremely local nature of the "public benefit" that resulted from the Walsh-Cassidy case 

regarding the rights of way at Lissadell (Walsh and Cassidy v Sligo Co Council [2010] IEHC 

437) is examined.  Ireland's rural landscape and heritage is arguably one of its greatest 

sustainable resources.  The substantial socio-economic benefits that would be derived from 

the Irish countryside through the promotion of recreational walking and hiking are 

hampered by the lack of any legislative framework with respect to the ownership and 

recreational use of the land upon which these activities are situated. 



Theme:  Property rights, expropriation and compensation 

 

Abstract:  

   

 Legal Rights of Organic Crop Producers for Damages from Pesticide Spray Drift 

 

Increases in consumer purchases of organic products have led more producers to turn to this 

method of production.  Yet, risks accompany changing to organic production.  Fields must not 

have received any prohibited substances for three years and a viable pest management program 

must be implemented that forgoes the use of pesticides.  Also accompanying the implementation 

of organic production are risks that pests will destroy a crop or that the use of pesticides by a 

neighbor will disqualify a crop from being marketed as organic (Jacobs Farm/del Cabo, Inc. 

2010).  

 

Pesticide drift is a special concern due to the inability of an organic producer to control the 

actions of nearby conventional producers who use pesticides.  In most cases, common law causes 

of action would be used to seek redress for damages from pesticide drift.  However, established 

tort law often means that an organic producer faces difficult burdens of proof.  With respect to 

claims of a trespass, intangible spray drift is not recognized as a trespass in some jurisdictions 

(Larkin 2008).  In other jurisdictions, spray drift is deemed not to interfere with exclusive 

possession so damages cannot be recovered under trespass (Johnson 2012).  Furthermore, due to 

the fact that airborne particles are not traditionally a trespass, a state’s law may require 

substantial damages to a res (Borland 1979).  

 

Given difficulties of establishing a trespass, organic producers may claim that damages from a 

neighbor’s spray drift were the result of negligence.  However, the injured producer will need to 

establish a breach of a duty of care.  This may be difficult if the applicator has records showing 

that all pesticides were applied according to acceptable spray practices.  Convincing a jury that 

the applicator was negligent would require proof of a breach of duty that may require evidence of 

a residue on preserved samples and an expert witness.  Given the expense and difficulties of 

proving negligence and winning a lawsuit, a producer may forgo litigation.  Organic producers 

may resort to a nuisance cause of action to recover damages arising from pesticide spray drift.  

However, every state has an anti-nuisance law and this law may preclude an action in nuisance 

(Trickett 2003) unless the producer establishes qualification under an exception (Kanna 1999).   

 

A recent legal interpretation of provisions of the Organic Foods Production Act and its National 

Organic Program also limits recoveries by organic producers for pesticide drift damages 

(Johnson 2012).  The Minnesota Supreme Court interpreted the act to preclude recovery for 

spray drift damages unless the residue on an organic product exceeded the five percent tolerance 

level. 

 

This paper analyzes the jurisprudence of pesticide spray drift damages to discern the viability of 

causes of actions and to inquire whether state recovery options are outdated.  It examines how 

are governments are reconciling competing interests of organic producers with neighbors who 

spray pesticides on conventional crops.  Application of the polluter pays principle suggests that 



the law might hold pesticide applicators accountable for damages their actions cause to nearby 

property owners.  
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The depopulation trend and its impact on urban housing 
preference- A Case of Taipei Metropolitan Area 

 
Dr. Tzuyuan (Stessa) Chao, Y.C. Tsai 

 National Cheng Kung University, Tainan, Taiwan 
 
"Depopulation" is one of the emerging phenomena in the new millennium. The trend 
could derive from low fertility rate and result in consequences such as labor shortage 
and population aging that most developed countries have encountered already. The 
"depopulation" phenomenon will change population structure, and will not only impact 
on national economic performance and competitiveness, but also on the land use 
and urban development. 
The general definition of "depopulation" could be defined as the total fertility rate 
declines and results in juvenile population are declining constantly. Many studies 
indicated that when total fertility rate is lower than 1.3 people, the country has 
entered the lowest-low fertility stage (Kohler, Billari and Ortega, 2002). According to 
United Nations, in the past three decades, the world average fertility rate (AFR) of 
women has been dropped 48 percent from 5.0 children in 1965 to 1970 to 2.6 in 
2005 to 2010. According to MOI statistics, the number of newborns has been 
decreased annually, and the AFR of women in Taiwan has dropped dramatically from 
7.04 in 1951 to less than 2.1 in 1985 below the "replacement level".  In 2010, the 
AFR even dropped to less than 0.895 Taiwan became the lowest fertility rate country 
in the world. 
The main causes of "depopulation" are believed to be changes in the value of 
marriage and latter marrying age, child-parent relationship, and fertility intention. With 
higher employment rate and living pressure, young couples in urban area are more 
likely to be the potential cohort of lacking interests in giving birth. Their attitudes 
towards childbirth could influence the urban population structure and family 
composition further impact on their choice of housing. There were very few studies 
discussing the potential influences between depopulation and young couples housing 
choices. Therefore, in this study, we assume that the intention of fertility is a relatively 
important factor for young couples’ housing choices in urban area. This study intends 
to understand their fertility intention and the relationship with their choice of housing 
in order to further observe how depopulation affects urban development. Based on 
the literature review of relevant theory and studies, both qualitative and quantitative 
methods are conducted to explore how "depopulation" trend affects urban space in 
Taiwan. 

Key words: TFR (total fertility rate)、depopulation、housing 

choices、fertility intention 
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Portland’s light rail system will mark its 26th anniversary in September 2012. The first line went 
15  miles  from  downtown  Portland  to  Gresham  on  the  eastside,  and  with  subsequent 
construction  the  system  now  includes  a  total  of  52  miles  of  track  reaching  parts  of  three 
counties. 
 
Local planners have long touted light rail as an essential part of a growth management strategy 
that  includes a  tight urban growth boundary, mandates on  local governments  to  reduce per 
capita driving, upzoning near light rail stations, and subsidies for transit‐oriented development. 
This vision  is  formally expressed  in Metro’s 2040 Plan as well as Goals 12 and 14 of Oregon’s 
Land Conservation and Development Commission. 
 
Advocates of rail transit and high‐density development have placed great faith in the ability of 
government regulation to change the daily behaviors of individuals. For instance, as the second 
light‐rail line was being planned on the West side of Portland – a line built mostly through open 
fields and woodlots – a leading promoter wrote, “MAX is more than a transportation investment. 
MAX  is  part  of  a  conscious  strategy  to  shape  regional  growth  by  coordinating  transportation 
investments with land use policies.”1

 
The agency boldly promoted this vision, garnering national attention. For example, Newsweek 
magazine gushed in May 1995: Portland is “building transit first, literally in fields, in the hope 
development will follow.” 
 
As such, evaluation of the project would be different than with the Eastside line. TriMet 
planners admitted: “The success or failure of the public’s nearly $1 billion investment in the 
Westside [MAX] will be determined in large part by what happens around its 20 stations. 
Unlike the East side MAX line, a substantial amount of land around the Westside is primed for 
development.”  
 
What did it mean to create transit‐oriented neighborhoods from scratch? According to agency 
commitments in 1996, “TriMet is asking local governments along the rail corridor to take 
action to make development physically more dependent on transit by limiting parking, 
constraining automobile access, widening sidewalks, improving pedestrian access, allowing a 
mix of uses, and higher density development.”2

                                                            
1 G.B. Arrington, Beyond the Field of Dreams: Light Rail and Growth Management in Portland, 1996 
2 IBID 



 
The Portland light rail system is now mature, and TOD has continued to be a central focus of 
new rail construction. It’s fair to ask if the TOD vision has worked in the real world, where 
property owners and developers have to actually make money on projects and people cannot 
be forced to choose any particular mode of transport. Has MAX light rail been a catalyst for new 
communities where people use rail as a primary means of travel? Are those communities 
financially sustainable, creating a business model that can be widely replicated?  
 
The author and his colleagues have spent much of the past 10 years collecting data on these 
questions. Researchers have taken photos, interviewed developers, and spent hundreds of 
hours observing how people actually travel.  This presentation will discuss the essential 
elements of the Metro 2040 vision, and then compare the stated goals with observed results. 
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A “TIMELY, ORDERLY, AND EFFICIENT ARRANGEMENT” OF PUBLIC FACILITIES AND 
SERVICES: The Oregon Approach 

 
The details of public facilities and services require significant time and attention by planners, 
elected officials and other policy-makers, and account for a substantial share of unresolved 
issues in planning law. This article examines the evolution of planning policy in Oregon with 
respect to public facilities and services.  
 
Oregon’s Statewide Planning Goal 11 involves the provision of public facilities and services.  
The aim of the Goal is to have cities and counties plan and develop “a timely, orderly and 
efficient arrangement of public facilities and services to serve as a framework for urban and 
rural development.”  Such plans must take into account the nature of the required facilities to 
determine the need for and timing of their development.  
 
Public facility and service extensions are one of the first steps to developing more intense urban 
areas, and then can serve as a method by which growth occurs in a timely and orderly fashion.  
When service extensions are coupled with capital improvements, public and private 
development decisions are made with added certainly because land owners know when and 
how much development may occur, and local officials can prepare budgets that anticipate levels 
of other support services. 
 
Goal 11 requires that development of public facilities plans be a coordinated effort among 
affected local governments, special districts, and state agencies.  Agencies providing funding for 
sewer, transportation, water, and solid waste facilities identify in their coordinated programs how 
they will coordinate that funding with other state agencies, and with the public facility plans of 
cities and counties. 
 
This article addresses the enduring public facility and service issues of: coordinated planning; 
financing; timing; urbanization; and maintenance.  The article details the manner by which 
Oregon addresses these common problems.  
 
The article concludes that Goal 11 helps prevent the proliferation of urban uses in rural areas 
that might otherwise result from extensions of urban-level facilities and services outside an 
urban growth boundary to rural land. 
 
  
 
Keywords: public facilities and services, coordinated planning  
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ABSTRACT 
 
The legal and policy framework put in place by the former apartheids regime, together with archaic 
spatial planning processes, has (un)shaped our urban landscapes into what is commonly referred to 
as a “grossly distorted spatial pattern”. The typical South African rural landscape has an even 
gloomier outlook – predominantly characterised by impoverished communities established in remote 
areas, far from employment opportunities, services and amenities (proverbially divorced from the 
urban economies). This spatially, fragmented and disjointed settlement pattern has largely hampered 
development and growth in both urban and rural areas by restraining communities from accessing 
economic and/or development opportunities. 
 
Too often, learned scholars (in the particular field of spatial planning), lay the blame of the current 
development situation (and planning dilemma) at the door of the rigid apartheid system and related 
planning policy. The planning scenario in South Africa has, however, reached a stage where this 
answer is simply “not good enough”.  
 
In the aftermath of apartheid (during the first part of the 1990’s), the new African National Congress 
(ANC) government campaigned for the restructuring and transformation of South African cities and 
subsequently commissioned the development of hands-on “state-of-the-art” legislation to “make 
change happen”. This legislative framework was rooted in the professional advice of international and 
local experts, international best practices and trends and a new impetus to change the urban 
landscape in this country.  
 
At present, Government leaders, the business sector, communities, and even development 
professionals are steering towards a “reverse psychology” by arguing that planning legislation is the 
power tool that will chisel viz. a viz. (re)shape and (re) structure the spatial development pattern 
towards the “desired state”. They base their argument on the evidently (un)successful impact that the 
former legislative and policy structure played in shaping the apartheid city.  
 
Despite the dawning of democracy, the new legislation, policy frameworks, all the other “nice to 
haves” (new advanced types of strategic and integrated development planning, a new emerging 
developmental and collaborative  mind set) the country now, today after 18 years of democracy, is still 
struggling to correct the spatial landscape and to effectively integrate communities. Although 
integration and restructuring forms part of myriad policy documents, new urban development patterns 
are in effect the perpetuation and reinforcement of the apartheid city. In short, the planning system 
has failed to deliver on its mandate of transformation and restructuring. 
 
In the context of the above, it is argued in this paper that, although the perception exists that 
legislation and policies are the sole determinant of spatial form (and in that context be the power tool 
to correct the distorted spatial form), it should rather be considered that planning and development is 
a function of more than just legislation. Spatial form has developed and will in future develop mainly 
as a result of a culmination of factors referred to as “the basket of social and economic drivers and 
powers”, of which the legislative framework forms part of. These drivers and powers, include amongst 
others, the role of big business, mining houses, financial institutions, global markets, labour unions, 
educational institutions, societal pressures...and of course the hands dealing under the table. 
 



This paper forms part of an empirical study into the ‘real’ forces and powers that have influenced the 
spatial change in the City of Tshwane during the 1900s and further attempts to map a way forward for 
a new surrounded planning system that could guide and shape the future spatial development and 
restructuring of urban regions in South Africa.  
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Titel of paper: Planning and Human Rights 

Keywords: planning, human rights, international law, social modicum 

Abstract:  

The idea of human rights – inalienable rights that every natural person shall enjoy because of her or 
his personhood – is a principal element of the legitimization of modern governments. All over the 
world, constitutions combine the establishing of government’s powers with the stipulation to respect, 
protect, and fulfill certain rights of each individual. The Universal Declaration of Human Rights 
(1948) and a growing number of international treaties on civil, political, economic, social, and cultural 
rights have asserted a global consensus on the significance of human rights. Global discourses on 
poverty reduction, sustainable development, social justice, gender mainstreaming, or urban resilience 
strongly rely on an human rights approach. Yet, the implications of human rights for urban and rural 
development, land policy, or spatial planning are not well theorized and often remain neglected. 
Sometimes, planners seem to agree that human rights are “weak” in the face of real estate markets, 
local power politics, and the demanding details of planning regulation. In a different vein, planners 
occasionally consider human rights – most notably, the right to private property – as an impediment 
for the protection and promotion of public interests.  

My paper derives from the preparation of a special issue of Planning Theory. The special issue on 
planning and human rights will examine the potential impact of human rights on the activities of 
planners on the local and regional level. Can human rights inspire better plans? Are human rights an 
instrument of hegemony, suitable only for the elimination of diversity? Or is a human rights approach 
to planning, because “having rights” means less and less in a globalizing world, just a waste of time? 
In order to examine the relationship between planning and human rights, my paper will address the 
following topics: spatiality of human rights; planning and specific human rights; planning and judicial 
review; urban commons as human rights implementation; planning and the political philosophy of 
human rights; human rights as a darker side of planning. 

The key argument of my paper is that the global discourses on planning and law sometimes suffer 
from the lack a common legal background. International human rights can provide such a background 
(even if human rights are not accepted as a source of law in some countries, such rights still express 
generally accepted norms and values).  
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A place under the sun 

Can Israeli farmers use their land for the production of electricity using PV 

cells? 
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The State of Israel has a land regime which is unique amongst countries with developed 

economies: The vast majority (about 93%) of the country’s land area is defined as "Israel 

Lands" and is formally national property.  The Israel Lands Administration Authority (ILA) 

allocates the land to different users by means of long-term leases or shorter rent contracts.  

The land uses on national land encompass not only obvious public uses but also residential, 

industrial and commercial uses2.  Agriculture covers most of the vast majority of the area of 

national land.  IN fact, most of Israel’s agriculture is conducted on national land.  IN this, 

Israel differs from all advanced economies in the world today.  

Nevertheless, despite the apparent dominance of national land, Israel is today very much a 

country where the ethos of private property dominates both legally and politically.  Indeed, in 

the land that is leased out in urban areas, a "creeping privatization" has occurred over the 

years (Alterman, 1999).  Through this incremental process, the urban leases have gradually 

been expanded so as to grant de facto quasi-ownership.  A land reform bill that was passed in 

2009 will gradually turn these rights in the urban areas into de jure private property.  But 

those who hold national land for agricultural purposes - including residential and industrial 

areas in the rural sector- have dramatically lesser rights than their urban counterparts.  They 

are largely kept out of the reform process.  There is a longstanding social and legal dispute 

regarding the rights that should be given to the lessees of the rural sector. 

One of the issues in dispute is the farmer's right to use a portion of their land for non-

agricultural enterprises. In the last decade, farmers were permitted to use no more than 6 to 12 

hectares of their village's land for commercial or industrial use, and only after paying the ILA 

the full market price of the land in its new commercial capacity. 

At about the same time, the Israeli renewable energy market was formed in 2002 when a 

governmental decision set a national goal of 5% renewable energy electricity production to be 

reached by 2016. In 2009 the goals were changed and an operative governmental decision has 

set a goal of reaching 5% production of electricity from renewable sources by 2014 and 10% 

by 2020. The PUA – Public Utility Authority for electricity is the regulative body responsible 

for implementation of governmental policy and licensing and since 2008 has issued the 

                                                            
1 Micha Drori is the legal advisor of the Kibbutz Movement in Israel.  He is currently pursuing a PhD in 
the Graduate Program in Urban and Regional Planning at the Technion – Israel Institute of Technology 
under the supervision of Professor Rachelle Alterman.  

2 Alterman, Rachelle. 2002. The land of Leaseholders. Leasing Public Lands. Lincoln Institute of Land 
Policy, Cambridge, Massachusetts. 



different regulations enabling the production of PV electricity by the private market. The 

PUA established a system of production quotas, a portion of which was for roof-top 

installations another portion for large scale land plants, 30 to 50 hectares each. 

Since the main potential for land plants can be found in agricultural land, the ILA decided on 

new rules to allow farmers to utilize such projects and compete for quotas, under specific and 

strict set of limitations. This decision, harsh as it is, was appealed against in the Israeli High 

Court of Justice by NGOs seeking social justice and by companies seeking to get extra quotas 

for roof-top production, claiming that the farmers were given an un-just benefit3.  

The petition was eventually rejected by the court4, but a meticulous analysis of its reasoning 

will help to understand the forlorn situation of the Israeli farmer's property rights, compared 

to their peers in advanced economy countries and their urban neighbors in Israel itself. 

 

Key Words: Agricultural Land, Property Rights, Solar Energy, Planning Law 

 

 

                                                            
3 Petition 446/12 The Charity for Distributive Justice Vs. ILA 

4 Decision issued 26/8/2012 



Developing Policies from Principles: Application of the Precautionary Principle in 

Australian Courts and Tribunals 

 

Keywords: precautionary principle; tribunals 
 
Planning laws in each of the Australian states permit developers and others to appeal to a 

tribunal, and in some states to courts, for re-consideration of development decisions. Over the 

last 10 to 15 years the precautionary principle has featured regularly in the decision-making 

processes in such appeals. This paper examines how Australian tribunals and courts have 

applied the precautionary principle. In particular, it examines how application of the 

precautionary principle by courts and tribunals operates in practice as a form of policy 

development. 

The paper is based on research examining over 200 decisions of courts and tribunals for the 

ways in which the precautionary principle is applied. The precautionary principle requires 

that measures to prevent environmental damage are imposed when a proposed development 

project involves threats of serious or irreversible environmental damage and there is scientific 

uncertainty as to the particular environmental risks. While the research is ongoing, it is 

apparent that the precautionary principle is commonly relied on for decisions involving four 

kinds of development – telecommunications infrastructure, buildings near water catchment 

areas, buildings in coastal areas at risk of sea level rise, and new housing developments near 

threatened species’ habitat. 

This research is beginning to clarify how use of the precautionary principle generates a kind 

of policy that regulates development in the above-mentioned four areas. Land use 

developments in these areas are commonly regulated according to discretionary decision-

making processes. The precautionary principle is commonly used as a guideline that controls 

the tribunal’s (or court’s) reasoning process when determining whether to grant or refuse a 

permit or approval. The research shows that when tribunals and courts apply the 

precautionary principle in numerous cases in a particular area, a quasi-rule, or policy, 

develops. Notwithstanding that tribunals and courts in merits appeals retain discretion to 

exercise their own judgment, it seems that for the sake of consistency in subsequent cases 

members of the particular tribunal or court rely heavily on prior decisions. It may also be the 

case, although it is beyond the scope of the research, that other decision-makers in Australian 

planning systems are also heavily influenced by such decisions.  
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Formal institutional change and informal resistance: the case of Dutch provinces  

 

 

According to law, the Dutch national government is responsible for ensuring a well-

functioning system of spatial planning. In recent years, the formal system has undergone 

fundamental change: the 2008 Spatial Planning Act (Wro) reshuffled powers and 

responsibilities between governmental tiers, introduced or modified various legal 

instruments and abolished others. Within a couple years, the Crisis and Recovery Act (Chw) 

and Environmental Permitting Act (Wabo) introduced further, significant, changes to the 

planning system. At present, legislation is being drawn up to integrate the policy areas of 

water management, spatial planning and the environment. This Environment and Planning 

Act would entail yet another overhaul of the planning system within a relatively short 

timeframe (RLI, 2011). 

 

Concurrently, the national government has chosen to – “as much as possible” – devolve 

responsibility for coordinating spatial planning to provinces (Zonneveld & Evers, 

forthcoming), thereby increasing the importance of this intermediate tier as the locus where 

planning law and planning practice converge. Recent evidence (Buitelaar et al. 2012) 

suggests that the objectives of national lawmakers, generally oriented towards simplification 

and deregulation,  have been heeded only in part at the provincial level. In practice, new 

legal instruments are applied to maintain the status quo. Rather than relaxing controls on 

municipalities, the most binding instrument – the provincial ordinance – is growing in 

popularity. Rather than being more selective, provinces are extending their scope of 

intervention. Rather than maintaining a clear distinction between (discretionary) policy and 

(binding) law, provinces have crafted a gray area by mandating compliance on ambiguous 

concepts such as spatial quality. This is not the result of a conscious effort of provinces to 

defy national goals, but the result of experimentation and mutual learning, which proceeds 

more slowly and incrementally than enacting legislation.  

 

In short, the turbulence of successive legal reforms in planning has met resistance in 

practice, thus creating more continuity than expected, and exposing the difficulties of 

institutional design (Salet, 2002; Buitelaar et al., 2007). Perhaps this is mainly a correction for 

a policy area which is oriented to and favors stability over the long term (cf. Fuller, 1969), 

but the diverging interests of governmental tiers also carries implications for governance. 

The Dutch case is therefore illustrative of the complexity of instigating change in the 

planning system when the underlying payoffs or the way the various actors perceive the 

game in practice are not sufficiently addressed (Kim, 2011). This carries with it implications 

for the success of the upcoming and highly ambitious Environment and Planning Act.  
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Planning and Temporary Uses:  Regulating Food Trucks in Portland, San Francisco and Chicago 

 

In the current economic climate, development and redevelopment in cities has proceeded slowly where 

it has occurred at all. This has left vacant storefronts, buildings and lots in neighborhoods and business 

districts throughout the US. The hope and expectation is that, eventually, these will be put back into 

productive use either in their current form or a form better suited for a new, more desirable use. In 

many cities, planners, developers and politicians have set to work on creating plans for this future. 

However, it is not clear when the economy will recover. In the interim, these sites continue to sit vacant. 

 

At the same time, some planning scholars and practitioners have become interested in the potential of 

temporary uses to promote short-term, economically viable use of a site while also promoting creativity 

and entrepreneurship (Andres 2012, Gerend 2007, Haydn and Temel 2006). Temporary art installations, 

pop up restaurants, and mobile vendors can all provide interim uses for sites. However, city plans rarely, 

if ever, consider the interim use of sites and temporary use ordinances are traditionally designed to 

restrict rather than encourage temporary uses. 

 

This paper explores the tensions between the potential benefits from promoting creative temporary 

uses of vacant sites and existing temporary use ordinances as well as the conflict between standard 

planning documents which envision the permanent future use of a site but not the temporary interim 

use of a site by examining the development of proposed regulations of food trucks in Portland, San 

Francisco and Chicago. 

 

Andres, L. 2012. “Differential Spaces, Power Hierarchy and Collaborative Planning: A Critique of the Role 

of Temporary Uses in Shaping and Making Places”.  Urban  Studies,  49(11). 
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PLPR 2013 – Abstract 
 
 
Quotas, property rights and personal freedom: breaking the deadlock 
 
A global context characterized by running-out stocks of natural resources calls into question 
the present resource management paradigm based on supply and demand, freely framed by 
incentives (taxes) or more strictly by technical norms. A management paradigm based on 
quantities becomes necessary, concretely implemented through resource-use quotas. The 
introduction of resource-use quotas is the only possible response to the overuse of a finite 
Earth. Quotas apply to renewable resources, for which the extracted resource units should 
not exceed the capacity of the stock to regenerate. They apply also to non-renewable 
resources, for which the amount of extracted resource units should comply with a threshold 
defined politically according to technical possibilities (recycling) and to foreseeable 
technologies of substitution. However, despite their advantages for sustainability, quotas are 
rarely implemented; even when they are used, the extraction that they authorize does not 
correspond to the optimal quantities defined according to a ressourcial logic. This paradox is 
at the core of this paper. 
 
To understand this paradox we examine the quota instrument from two angles. First, we 
show that the creation of a quota system implies to question the idea of exclusive property as 
well as democratic institutions. We defend the argument that neither exclusive property, nor 
representative democracy is able to provide solutions to the challenge of the finite nature of 
resources: both are two faces of the same coin, spread at the time of the Enlightenment, 
intrinsically tied to a particular conception of freedom. Second, we analyze the impacts of the 
instrument of quotas on individual freedom and distributive justice. We argue that the 
infringement of negative freedom caused by quotas can in fact be compensated by a better 
distribution of resources among individuals. This would lead to greater positive freedom in a 
context of resource scarcity. 
 
Keywords: Quotas, property rights, natural resources, individual freedom 
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Abstract   Several major cities of developing nations are currently addressing problems of urban poverty through urban planning. Although most of the urban poverty in these nations is concentrated at the fringes of major cities, these cities also face problems related to deteriorated and sub utilized centric neighborhoods. Accordingly, planning authorities have focused on urban densification, the development of public facilities, and accommodating the commercial and residential areas already established throughout these neighborhoods. As a result, these cities are encouraging the implementation of wide‐scale urban renewal plans, which their governments cannot afford. Given that land assembly techniques such as expropriation and voluntary exchanges are unavailable to these nations due to their lack of capital, some nations have recurred to a third alternative: land readjustment. The basic premise behind this technique is that formerly rural land will see an increase in value once it has been urbanized and properly serviced. While other methods of land assembly, like expropriations, allow governments to recover this added value, land readjustment uses it to pay for the infrastructure and urbanization costs of the project. By reserving a percentage of the serviced land for private sale, land readjustment projects can recover the costs of urbanization without government funding. As a result, participating proper lue ty owners receive a plot of land that is inferior in area, but of equal or greater vato the plot they originally contributed. Land readjustment requires all affected property owners to transfer their land rights to a self‐governing agency. That agency is in charge of dividing the total land into new plots, which must take into account the interests of the land owners, the space reserved for infrastructure and public works, as well as the cost‐equivalent land that will be sold on the private market. Consequently this technique offers developing nations the opportunity to realize their development plans through comprehensive and large‐scale interventions. 



This paper analyzes and compares land readjustment experiences of developing and developed nations, and arrives at 7 legal, geopolitical, and land administrative preconditions that are essential to a successful intervention in a major city of a developing nation. Furthermore, it compares different urban planning tools for development, and concludes that land readjustment offers developing nations the least invasive and most cost‐effective vehicle to bring about their development plans and sort out unplanned owners f hip patterns. Additionally, it evaluates the potential benefits and known obstacles ousing land readjustment for the creation of lower income housing and urban renewal.  In this general context, the paper proceeds to document the creation and structure of the urban renewal project “Progresa Fenicia”, located in the heart of Bogota, Colombia. This project is being promoted by Universidad de los Andes, and is located in the neighborhoods that surround the university’s campus. The site is comprised of 8 hectares, made up of 504 immovable properties, and populated by lower to middle‐class residents and business owners that principally cater to the university’s students and faculty. The objective is to implement an urban renewal plan while guaranteeing the permanence of current residents and retailers, to improve and develop public facilities, and the provision of new   lower‐income housing and commercial units. Furthermore, the project also seeks tofinance the costs of the intervention through the principles of land readjustment. With that aim in mind, the project’s structure is based on an agency that comprises the affected property owners, and seeks to guarantee the equitable distribution of costs and benefits of the intervention through a land readjustment system, while at the same time following the rules and procedures established by the relevant Colombian legislation, “Ley 388 de 1997”. 



Subject:  Implementing Senate Bill 100 and Its Impact on US EPA Growth Management Policies 
 International Academic Association on Planning, Law, and Property Rights Conference 
Attn: Professor Ellen Bassett 
  
  
This is in response to the invitation for papers for the  PLPR conference in Portland, February 13-
15 2013.  I am confident my submission would fit nicely with the theme of your Association… 
“The study of the connections, in the broadest sense, between land and natural resource use, 
planning and legal systems.” 
  
 My presentation will focus on the initial implementation of the LCDC and the Department of Land 
Conservation and Development after the passage of Senate Bill 100 and will discuss 
the relationships of LCDC with the Oregon legislature; the fundamental role of public participation 
in the LCDC goal development process; key interactions with Federal agencies; major 
controversies concerning  the passage of DLCD’s first State budget; and  the first initiative 
campaign to repel SB 100.   It also will discuss some of the impacts that the Oregon 
comprehensive land use program had on Federal environmental and growth management policy, 
especially at the US Environmental Protection Agency.  My narrative will draw from my personal 
experience  at the local, State and Federal levels of government between the late 1960’s and 
1982, including my experience as the Director of the Office of Land Use Coordination (OLUC) at 
EPA headquarters in Washington, DC.  
  

1. Name:  John R. Gustafson 
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   Bethesda, MD 20817 
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Deputy Director until 1977; Director U.S. Environmental Protection Agency,  Office of Land Use 
Coordination (OLUC), Office of the Administrator, Washington, DC on leave  from the 
Oregon state government- 1977-80.  Recipient of the City of Portland Public Service 
Award in 1970 for service as Vice President of the Portland Models City Planning 
Board.  Recipient of EPA's Distinguished Career Award in 2005. Former Executive Board 
member,1000 Friends of Maryland 
  

2. Title:  Implementing SB 100 and Its Impact on US EPA Land Use and Growth 
Management Policies 
 
3. Abstract:  
 
My paper will discuss the legacy and  impact of  the Oregon comprehensive land 
use program (SB100)   on Federal government environmental and growth 
management policy, focusing on the US Environmental Protection Agency.  My 
narrative will draw from my personal experience in planning at the local, State 
and Federal levels of government between the late 1960’s and 1982. It will 
highlight the EPA Environmentally Significant  
Agricultural Land Protection Policy and will discuss OLUC technical assistance to 
States, e.g. Florida; participation in the USDA National Agricultural Lands Study, 
White House Growth Management Conference, and implementation of Clean 
Water Act wastewater treatment construction grant regulations. It also will 
discuss  related aspects of State/Federal coordination, the National 



Envronmental Policy Act (NEPA), Safe Drinking Water Act,  and EPA public 
outreach and citizen participation.   
  
 My presentation  will draw from my experience as an LCDC/DLCD manager 
during the formative years after the passage of the Senate Bill 100. This will 
include discussing relationships with key Oregon legislators; the fundamental role 
of public participation in the LCDC goal development process; key interactions 
with Federal agencies; major controversies over the passage of DLCD’s first 
State budget; efforts to establish a LCDC economic development role; and the 
emergence of the forces that brought about the first initiative campaign to repeal 
SB 100.  My presentation also will highlight the work of many of the dedicated 
people I worked with in Oregon, especially the LCDC/DLCD management and 
staff that made working on the implementation of SB-100 such a rewarding and 
unforgettable experience. 
  
My responsibilities included legislative liaison between the LCDC/DLCD (especially 
L.B.Day) and the Oregon legislature; supervising external relations, e.g. the LCDC public 

workshops; geographic areas of critical statewide concern, e.g. Columbia River Gorge; 

economic development goals; Federal/State relations including several federal grants; and 

agency review of major State and Federal projects.  Frequently I was L.B. Day's "go to" person 
on legislative and public involvement problems. I would like to relate the excitement and 
significance  of some of those experiences and how LCDC made it through the early years, 

especially during the 1975 legislative session and the first initiative to repeal SB 100.   There 
never was a dull moment  at LCDC. 
 
4. Key Words: EPA Office of Land Use Coordination (OLUC), EPA 
Environmentally Significant Agricultural Land Protection Policy,  EPA growth 
management, LB Day 
 



 
 
The Number 1 Goal, a retrospective 
 
The foundation of Oregon’s statewide land use planning program, heralded as 
pioneering legislation and a leader in planning policy, rests on its 19 Statewide 
Planning Goals. With adoption starting in 1974, these statewide goals and 
guidelines are realized through the comprehensive planning process of cities and 
counties throughout Oregon. The first of these goals is Citizen Involvement and it 
calls to mind the significance and deliberate insertion of the voices of the 
citizenry and public interest into the planning and development process. Many 
layers of participation are employed to influence both high-level policies to site-
specific developments.  
 
To some, citizen involvement as realized is democratic in its truest sense, a 
prerequisite for good development, a checks and balance for the code, and a 
critical piece of the sustainability pie.  To others, it is viewed as a devise tool 
relegated for NIMBY’s, a hindrance to “good design”, and a cumbersome 
roadblock to economic development and progress. 
 
This paper will examine the case study of Harrison Apartments; a controversial 
proposed multi-family development in Corvallis, Oregon two blocks from Oregon 
State University located in a High-Density Residential Zone with a Planned 
Development Overlay. The public debate around this project focused on the 
issue of “compatibility” with regards to historic preservation, density, height, 
scale, and parking – issues all too common to growing cities in the 21st century. 
 
The paper explores the effectiveness and challenges of citizen involvement when 
applied to a particular site and focuses on: 1) Citizen involvement as a voice to 
the growing pains of densification and demographic shifts; 2) The quest for 
quality buildings and good design in the public mind; 3) Embracing clear and 
objective standards that allow for flexibility and reflection of community priorities; 
4) The pitfalls of the words compatibility and livability; 5) Citizen’s expectations, 
realized or unrealized, as a result of the public process; and the 6) Public 
process influence on affordability and quality. These focuses will culminate in the 
underlying question; does public participation create better projects? Or more 
specific to Oregon’s future, does citizen involvement support or undermine the 
other statewide land-use goals?  
 
The purpose of this paper is to encourage dialogue about the role of citizen 
involvement in promoting good development, when it is most useful, and the 
inherent challenges and areas for its redemption.  
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Flood risk management currently experiences a paradigm shift from resistance to resilience. 
Resistance encompasses more or less the traditional hard-engineering methods of water management; 
resilience is considered as finding measures to make society more flexible in this respect and reduce 
its vulnerability. Owing to this shift, water managers need to influence land use behind the dykes; 
encroaching the traditional arena of spatial planners.  
 
Water managers and spatial planners in Germany pursue different modes of governance: Whereas the 
traditional water law is a condition-based type of legislation, planning law is more goal-oriented 
(performance-based) leaving a discretionary leeway to the administration how to implement these 
goals – which causes some trouble with the paradigm shift. So, balancing the flood risk management 
concepts of resistance and resilience inevitably requires understanding of the modes of governance of 
water management and spatial planning.  
 
In analyzing German flood regulations (particular in recent reforms of water and planning law) we 
investigate how the two particular types of legislation influence the modes of governance in the 
management of flood risks by water management and spatial planning. Performance-based legislation 
and condition-based legislation, namely, differ in the way in which a regulation governs: either by 
describing precisely what actions the addressed entities have to take, under what conditions, and in 
what situations, or by incorporating the regulation’s aim into the language of the rule.  
 
Planning law in Germany is predominantly performance-based, whereas traditionally German water 
law (and thus flood regulations) were more condition-based. However, the amendment of the Federal 
Water Act (”Wasserhaushaltsgesetz”) in 2005 and the legal implementation of the European Floods 
Directive (2007/60/EC) have introduced performance-based regulations into German water law, too. 
Nevertheless, the administrative implementation of these regulations neither seems to have 
strengthened the concept of resilience significantly in practice nor seems it to have improved the 
cooperation of water managers and spatial planners. 
 
Therefore, we investigate how the two types of legislation and the modes of governance in water 
management and spatial planning are implemented and try to explain the struggle of German water 
management and its entrenched lock-in in the concept of resistance. Finally, the question is discussed 
what successful regulations for achieving resilience and resistance are. Is it the performanced based 



 

concept? Or the condition based type of legislation? Or a combination of both? The results will 
contribute to a discussion on appropriate institutional arrangements for balancing resistance and 
resilience in water management.  
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Abstract 

In different countries, public authorities play different roles in the development of urban areas. These roles affect 

property rights in particular ways and those roles are embedded in a planning system. These roles are often taken 

for granted by spatial planners. Also when the advantages and disadvantages of individual instruments are 

explored, it is not reflected on the role of public involvement, although this role crucially affects how planning 

works in a society. For example the Dutch discuss for a long time if the German land readjustment might be 

applicable for the Dutch planning system. In this contribution, we make an attempt to reflect on how the public 

involvement in  urban developments is embedded in planning systems. Therefore, we look at the Dutch and the 

German case. 

A typical Dutch residential area differs from a typical German residential area. The Dutch area is usually bigger 

and more homogenous; houses are often smaller and more standardized. German residential areas are generally 

more diverse, and mostly implemented over long periods (some plots remain undeveloped, others are completed 

earlier). One of the reasons is the difference in land policy and land management. Land management is regarded 

as the process of making land for the designated land use available. Land management is composed of an 

assembly of instruments, such as expropriation, free-hand purchase, land readjustment, development freeze. 

Dutch and German land-use planning have different instruments. Land policy is considered as the 

comprehensive way, these instruments are used. Whereas the Netherlands pursue an active land policy, the 

German policy is to use land management for facilitating urban development.  

Both of these approaches to land management have its justification. For Dutch municipalities, active land policy 

is an important instrument to re-finance development projects. It also leads to comparable quick implementation 

of land-use plans, which is important for a country with so scarce land resources as the Netherlands. On the other 

side, active land policy bears enormous financial risks for the municipalities. It can be said that Dutch 

municipalities behave like real estate developers. German municipalities in general don’t use active land 

policies. The standard tool for the development of an area is the mandatory land readjustment. It is a rather 

complex and time-consuming procedure, which leaves the financial burdens and risks, but als the benefits to the 

landonwers. German land-use planning facilitates developments, but in general don’t actively takes part in it.  

Besides the differences in the use of instruments and the instruments itself, accompanied by different risks and 

benefits, both positions have its economic and societal implications, related to different moral and ethical 

dilemmas. In this contribution, we reflect on these implications and dilemmas in order to theorize on the 

advantages and disadvantages of public involvement in urban development. This enables to better think about 

the particular approaches of land management in different countries.  

 

 

 



VALUE CAPTURE AROUND ROAD INFRASTRUCTURE AS AN ALTERNATIVE TO 

PROMOTE PUBLIC-PUBLIC COOPERATION 

 

NIELS HEERES, TAEDE TILLEMA, JOS ARTS 

 

ABSTRACT: In order to accommodate road infrastructure development for 

contemporary requirements due to social, political and economic dynamics, modified 

planning approaches are required. Among other changes, a shift from road 

infrastructure planning as a technical effort towards road infrastructure planning as a 

socio-technical challenge is observable in various countries (Kwakkel, Van Der Pas 

2011). In such approaches – often referred to as area-oriented approaches – road 

network development is approached comprehensively with local quality improvements. 

A sustainable approach is promoted, as synergy between functions is pursued and 

process complexity is coped with by searching for a mutually shared development 

perspective (public-public cooperation) (Heeres et al., forthcoming). 

 

Recently, influenced by financial-economic considerations, the Dutch government stated 

that national road infrastructure planning authorities should limit its activities to what 

they are legally responsible for (I&M, 2012). This is generally considered a rather poor 

set of compensation and mitigation measures and leads to a lower spatial quality 

standard around road infrastructure projects. The implication is that proper area-

oriented initiatives become subject to action, attention and capacities of regional and 

local authorities. Consequently, such measures decrease the incentive for searching for a 

shared development perspective. This is expected to hinder public-public cooperation 

and, consequently, the sustainability potential of area-oriented planning. Nevertheless, 

private property values are expected to increase in the area where infrastructure 

investments are made, due to improved accessibility. This increased value can be 

captured to enhance means and capacity of local and regional authorities to pay proper 

attention to local quality around infrastructure investments (for more information on 

value capturing see e.g. Muñoz Gielen 2010). This could be a way out of the tension 

between national road network development and road construction in local context, as 

well as an improvement to the cooperation between national, regional and local 

authorities. 

 

The aim of this paper is to determine the potential of value capturing arrangements for 

the promotion of public-public cooperation for the purpose of combined development of 

a robust road network and local quality improvements. For this purpose this paper 

explores to what extent value capturing arrangements are applied in the Netherlands by 

local and regional authorities to pursue local quality improvements around road 

infrastructure investments and to what extent current arrangements influence public-

public cooperation. This exploration is based on empirical data collection in several 

Dutch road infrastructure projects. Secondly, the possibilities for value capturing 

around road infrastructure planning in other countries are explored by an international 

literature review. Subsequently, it is explored what values can be potentially captured 

and how these can be applied for local quality improvements. Finally, strengths and 

weaknesses of the current situation in the Netherlands are identified and 

recommendations are made to promote public-public cooperation for area-oriented 



approaches. As the international financial-economic crisis requires all countries to 

carefully consider road infrastructure planning activities, the lessons learned about 

enhancing public-public cooperation through value capture arrangements are relevant 

to an international audience. 

 

 

KEY WORDS: Value capture, road infrastructure planning, public-public cooperation 

 

 

KEY REFERENCES:  

Heeres, N., Tillema, T., Arts, J. (forthcoming), Integration in Dutch Planning of 

Motorways: From “Line” to “Area-oriented” Approaches. Journal of Transport Policy 

(an earlier version of this paper was presented at AESOP 2010 Conference, 

Helsinki) 

 

I&M (2012), Structuurvisie Infrastructuur en Ruimte, Ministry of Infrastructure and 

Environment, The Hague 

Kwakkel, J.H. & Van Der Pas, J.W.G.M. 2011, "Evaluation of infrastructure planning 

approaches: An analogy with medicine", Futures, vol. 43, no. 9, pp. 934-946.  

Muñoz Gielen, D. 2010, Capturing value increase in urban redevelopment : a study of how 

the economic value increase in urban redevelopment can be used to finance the 

necessary public infrastructure and other facilities, Sidestone Press, Leiden.  

 

CONTACT DETAILS: 

 

Niels Heeres, MSc. (corresponding 

author) 

Phd researcher 

University of Groningen  

Faculty of Spatial Sciences 

PO Box 800  

9700 AV Groningen 

The Netherlands 

E.: n.heeres@rug.nl 

T.: +31 (0)50 363 3880 

 

Taede Tillema, Phd. 

Senior researcher 

University of Groningen  

Faculty of Spatial Sciences 

PO Box 800  

9700 AV Groningen 

The Netherlands 

 

 

Jos Arts, Phd 

Professor (also employed as strategic 

advisor, department of public works and 

water management, Ministry of 

Infrastructure and Environment 

University of Groningen  

Faculty of Spatial Sciences 

PO Box 800  

9700 AV Groningen 

The Netherlands 



Andreas Hengstermann 

 

The Rheincharta 

Impact and profit of a regional planning between law and anarchy 

 

Keywords: Informal planning instrument, Regional planning, Policy process, Impact 

Assessment 

 

In December 2011 the “Rheincharta” was ratified near Cologne, Germany. Local 

authorities, regional stakeholders and private concerned parties came to an agreement 

consisting of seven strategic visions about the future spatial development along the 

lower Rhine area. The character of the document cannot to be understood as fixed plan, 

but as a dynamic political process, which will be re-adapted permanently by on-going 

discussions and iterative exchanges. 

 

Thus, the process of the Rheincharta cannot be located within the existing German 

planning approaches. Neither it fulfils the requirements of a formal planning instrument 

according to German planning law, nor equals informal regional planning tools which 

are known up to now. 

 

The Rheincharta has to be understood as a permanent dialog of very varying parties and 

as a voluntary self-commitment. By following this new format, a strategic regional 

planning process is generated which is defined by the river Rhine – and not by borders. 

The question that arises here is what are the impacts the Rheincharta brings in addition 

to the existing formal and informal planning instruments. 

 

The paper will debate this question by using the method result chain. It will be 

distinguished between the output, result and impact of the process and thereby will 

work out the profit for different stakeholders. This will enable a view on the 

Rheincharta, which includes intended and non-intended impacts on quantitative and 

qualitative level, and delivers a location between planning law and anarchy. 
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Land t ransact ions form  of the fundam ents of m any spat ial planning processes. They can make the 

difference between a successful and unsuccessful plan process, can be a considerable financial post  

and can seriously influence the t im e fram e of a process (Blokhuis et  al.,  2010;  Buitelaar et  al.,  

2008) . Due to a variety of actors, interests, and the inst itut ional- ,  econom ic-  and polit ical context , 

the planning phase in which land is acquired and land t ransact ions take place is often complex. I n 

order to bet ter understand these com plex processes it  is essent ial to understand the basis of these 

processes:  land t ransact ions.  

Research on land t ransact ions has been dom inated by neo-classical econom ic scholars, focussing 

on quant itat ive m odel building (e.g. Abelairas-Exebarr ia and I nma, 2012;  Asabere and Huffm an, 

2001;  Gleeson, 1979;  Naudé et  al. ,  2012)  Research on the role of land in spat ial planning 

processes has focussed on land policy ( inst ruments)  and land acquisit ion. The increasing 

recognit ion of the com plexity and influence of external factors on (pr ices of)  the land m arket , such 

as spat ial planning, financial subsidies, taxes and regulat ions (Needham and Segeren, 2005)  

caused a broad body of literature on land policy, land valuat ion and land acquisit ion to arise. 

Various scholars have theoret ically and em pir ically showed that  financial gain or pr ice is not  the 

single exchange m echanism  during land t ransact ions, however research on the developm ent  of 

single land t ransact ions as the basis of planning processes is rare (Needham and de Kam, 2004) .  

This paper presents the results of a study on single land t ransact ions in Dutch planning processes. 

The study aim s to bet ter understand the fundam ents of the im plem entat ion and realisat ion of 

spat ial developm ents by exam ining the developm ent  of land t ransact ions in the context  of a spat ial 

planning process. More specific the study explored the aspects relevant  for buyers and sellers 

during land acquisit ion projects. The study consist  of 22 in-depth interviews with experienced land 

acquirers from  different  governm ental and private organisat ions in the Netherlands and a case-

study of a nature developm ent  project  in the Netherlands. Cadast ral data and deeds (65)  provided 

a factual basis of the land t ransact ions in the case area, which was com plem ented with 10 in-depth 

interviews with landowners in the plan area and 10 in-depth interviews with professional actors in 

the planning project . Addit ionally, 63 planning and governmental documents helped to complete a 

t im eline on the decisions that  were m ade during the planning process.  

I t  was found that  for the decisions of buyers ( the regional governm ent )  and landowners (35 

agrarians) , personal aspects (e.g. fam ily situat ion, financial situat ion, age ) , the perceived effect  of 

the t ransact ion, m utual t rust  and r isk were im portant  factors. Within the group of agrarians in the 

case area three m ain ‘st rategies’ that  are conceptualised as early-sellers, late-sellers, and non-

sellers. The differences between these three groups could be reduced towards the differences 

between full landowners (non-sellers) , leasehold tenants ( late-sellers)  and leaseholders (ear ly-

sellers) . Moreover, the st rong inst itut ional planning context  in the Netherlands, m ore specifically 

the set  of land m anagem ent  inst rum ents and reasonable financial com pensat ion, influenced 

landowners decisions to sell their land. Finally, spat ial planning and land acquisit ion m utually 

influence each other both posit ively and negat ively during the process.  
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New Rules for Land Expropriation in Israel: Between Ex-Ante and Ex-Post 

Protection of Property Rights   

 

In February 2010, the Israeli legislature passed an amendment to the Land 

(Acquisition for Public Purposes) Ordinance. This was the first reform made to the 

Ordinance since its absorption into Israeli law in 1948. The Land Acquisition 

Ordinance was enacted by the British government in 1943 during the mandatory rule 

in Palestine. Upon inauguration of Israeli independence, the Ordinance was absorbed 

into Israeli law likewise the rest of mandatory laws. However, while most of the 

British laws were replaced by new Israeli legislation over time, the Land Acquisition 

Ordinance had been left untouched for six decades.  

The 2010 revisions to the Land Acquisition Ordinance provide new rules regarding 

situations of changes in the public purpose for which the land was expropriated. The 

trigger for the legislative change was a Supreme Court decision addressing the 

question whether the state is allowed to keep expropriated land although the original 

public purpose is no longer needed. The Court ruled that the legality of the act of 

expropriation depends on the existence of on-going public purpose. Therefore, when 

the public purpose ceases to exist, the land should be returned to its original owner 

(H.C. 2390/96, Karsik v. The State of Israel; Marx, 2002; Holzman-Gazit 2007).    

To implement the Court's precedent and provide greater protection to landowners, the 

legislature amended the 1943 Land Acquisition Ordinance. Up until 2010, the 

Ordinance included only a weak mechanism for ex-ante examination of the legitimacy 

of land expropriation purposes and no mechanism at all for ex-post examination after 

approval of the expropriation.  

This research paper uses the theoretical framework of ex-ante and ex-post 

mechanisms of review to analyze the new rules of land expropriation and their effect 

on the protection of property rights. The research will address the following 

questions: (1) What is the inter-balance between ex-ante and ex-post safeguards in the 

new legislation? (2) To what extent are the ex-post remedies in line with legislation 

regarding expropriation in other countries? (3) How does the new mechanism of ex-

post review work in practice? (4) Does the addition of ex-post remedies grant greater 
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protection to property rights? (5) To what extent does the 2010 amendment fit a 

period of changing economy? 

The paper will examine the new rules of expropriation in a broad comparative 

perspective but will not neglect the particularities of the Israeli setting. This paper may 

be of interest for international researchers seeking information about land expropriation in 

Israel and about the application of ex-ante and ex-post review mechanisms for protection 

of property rights.    
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The Oregon Goal 5  Minera l and Aggregate Rule:  A Planning 

Model for  Rat ional Econom ic Developm ent? 

 

Cit izen part icipat ion is a keystone of Oregon land use planning and the 

Oregon system  was init ially designed to allow easy access to the land 

use process and easy appeals to land use approvals.  One result  of this 

system at ic design is substant ial difficulty in obtaining approval for 

econom ic act ivity that  m ay have significant  overall societal benefit ,  but  

is opposed by a sm all group of cit izens.  Oregon’s planning system  is 

not  unique in this regard and all land use planning schem es st ruggle to 

balance assess/ input / appeal r ights with predictable econom ic 

outcom es. 

  

When the Oregon statewide planning goals were developed, the 

natural resource protect ion goal, generally applicable to 

environm ental- related resources such as wet lands, open space, 

natural areas and st ream  corr idors, was expanded to include m ineral 

and aggregate resources.  Goal 5 requires local governm ents to plan 

for, and protect , all natural resources, including m ineral and aggregate 

resources even though the lat ter are intended to be developed rather 

than conserved.  While m ineral and aggregate resources are generally 

disfavored by the cit izen public, they m ust  nonetheless be protected 

for the econom ic bet term ent  of the State. The Goal 5 Rule sets out  

specific m echanism s to com pensate for predictable opposit ion by 

focusing and lim it ing the range of issues that  are relevant  to the 

ult im ate planning decision.  Opponents cr it icize these m echanism s and 

also cr it icize the overall inclusion of m ineral and aggregate as a co-

equal natural resource deserving of planning protect ion.  However, the 

ESEE analysis (Econom ic, Social, Environm ental and Energy)  analysis 



required under the Goal and Rule has guided local governm ents to 

m any thought ful decisions on the protect ion of m ineral and aggregate 

resources. 

  

Econom ic developm ent  is one of the m ost  difficult  issues facing Oregon 

and unpredictable planning outcom es as a result  of liberal 

access/ input / appeal aggravate econom ic uncertainty.  Oregon has 

earned a reputat ion as a jur isdict ion where sm all groups are able to 

use the Oregon land use process to st ifle new econom ic projects.  

Could a “ reset ”  of Oregon’s Statewide Planning Rules to include the 

conceptual Goal 5 m echanism  for cr it ical econom ic growth issues, be a 

way to guide Oregon to sustainable and thought ful econom ic growth?  

Does the m odel have m erit  in other planning schem es? 
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Abstract: (two pages)

This paper explores the future of private property in the context of the U.N. human rights

framework.  I outline the terms of both the historical and current debate about private property

and human rights, and show why it is difficult to come to a definitive conclusion on a matter that

has been so preoccupying to social and political discourse. 

In 18  century foundational human rights documents (e.g. the U.S. Bill of Rights (1791) and theth

French Declaration of the Rights of Man (1789)) the “inviolable and sacred” nature of property is

asserted, as is the requirement for government to acknowledge its integrity (the quote is from the

French Declaration).  The 1948 U.N. Universal Declaration on Human Rights avows, in Article

17, that “everyone has the right to own property” and that “no one shall be arbitrarily deprived”

of it.  

In the latter half of the twentieth century multi and bi-lateral aid agencies operationalized these

ideas through private property-based land reform largely focused on the problems of the landless

rural poor.  Private property’s role was reinvigorated in the post Berlin Wall era.  Throughout

Central and Eastern Europe and in South Africa, for example, it appeared that a consensus was

emerging that private property was integral to a contemporary realization of human rights.  But in

the last forty years a critique of private property has also emerged that views it as a threat to

sustainability and a hindrance to schemas for civic improvement.

Several questions frame this investigation: how relevant are 18  century property-related humanth

rights concepts in the 21  century?; what function does private property have in an urban world,st

where the poor are increasingly residents of informal settlements in mega-cities?  Some advocate

strong private property as being as relevant today as it ever has been.  Others, sometimes

including the urban poor themselves, can be more skeptical.

In order to address these questions I critically assess U.N. policy declarations about land, habitat

(housing) and food through the lens of property rights theory.  I examine the debates over the

emergence, wording and adoption of Article 17.  I further examine the formal statements from

the U.N. to demonstrate the confusion that often exists about the role to be played by private

property.  Then, drawing in current thinking about property rights I speculate on private 
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property’s precise role in the first half of the 21  century, especially in the global cities of thest

developing world.

Keywords: private property, human rights, United Nations, global urbanization
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2. Title:  Sea Level Rise and Managed Retreat:  Remedial ‘Design with Nature’ and 
 the Implications for Property Rights   

 
3.  Abstract 
 
Managed retreat is one of a number of responses to climate change-related sea level rise 
currently receiving considerable attention, particularly in areas that have seen a measure 
of coastal development.  Put simply, it is based on a strategy of removing development 
from areas at high risk of inundation and/or erosion due to sea level rise.  In addition, it 
can include development restrictions that contemplate the eventual likelihood of such 
removal, reducing and shaping the types of development that will be permitted.  These 
approaches take the place of “hard stabilization” structures and repeated beach 
replenishment – methods viewed as being too costly and ultimately ineffective.  In many 
ways, managed retreat and the coastal restoration it makes possible embody the principles 
of Ian McHarg’s 1970 iconic book Design with Nature, if after the fact of development. 
 
Not surprisingly, managed retreat via regulation raises the potential for property rights 
issues.  The severe limitations on development contemplated, including requirements that 
existing development be removed prior to actual inundation, raise the specter of property 
rights based challenges.  While acquisition, as an alternative to regulation, may certainly 
have a role, this approach bears inherent limitations. 
 
Furthermore, I would argue, the meaning of the U.S. Constitution’s takings clause and 
other property rights protections have historically been subject to recalibration in the face 
of significant new stresses.  As the U.S. Supreme Court noted in a seminal land use 
regulation/property rights case, “[F]or while the meaning of constitutional guaranties 
never varies, the scope of their application must expand or contract to meet the new and 
different conditions that are constantly coming within the field of their operation.  In a 
changing world, it is impossible that it should be otherwise.”  Euclid v. Ambler Realty 

Company, 272 U.S. 365 (1926).  Thus, a consideration of managed retreat and the degree 
that property rights guarantees limit how the approach may be used could be subject to a 
set of unanswered (and perhaps unasked) questions. 



 
This paper will, then, explore the dimensions of managed retreat as a response to sea 
level rise and consider the property rights issues potentially associated with it, including 
how takings jurisprudence might expand to meet “new and different conditions.” 

 

4. Keywords – Sea level rise, climate change adaptation, managed retreat, property rights  
 



Convergent evolution in public-private development, confronting urban 

renewal practices in Amsterdam and Portland 

 

 
Since the 1970s, many joint public-private approaches for urban (re)development have been 

adopted in cities. With public resources limited, public private development is often seen as an 

instrument to enable governments to fulfill their development ambitions and investment needs 

through private funding and knowledge. The role of governmental units in these PPDs is 

intriguing as they operate not only under private law, acting in the market as any other legal 

person; but also under public law, referring to their specific tasks as a regulator (e.g., through 

issuing permits), their power to allow tax relief and to change regulations (Van der Veen, 2009). 

In doing so, they allocate and reallocate property rights, which has real distributional 

consequences, both positive and negative, intended and unintended (Brenner et al, 2009). A 

zoning change often adds value to the land which can then be reinvested in the development 

project, for example through financing the servicing of the land or investment in public goods 

with high social value but low market value, for example social housing. However, governmental 

actions might also produce a flow of capital from the public to the private sector via the built 

environment, contributing to developers' ambitions and goals. Often a complex range of public, 

semi-public and private actors shape an interactive system in which differentiated, but allied 

views and interests in urban development are negotiated and implemented (Sagalyn, 2007). 

These development models are currently challenged, not only as a result of the lack of resources 

- public as well as private - but also by the evolving regulatory framework and changing 

planning and governance arrangements.   

 

Our research examines the evolution of public-private development in two cities: Amsterdam, 

the Netherlands and Portland, OR, USA. Based on in-depth case study research into the role, 

ambitions and influence of public and private players in two urban restructuring projects in both 

cities, we will analyze, compare and discuss the change and development of the PPD approaches. 

The paper will address the question whether or not the PPD approaches develop similar 

adaptations to the transformed context. 
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Title of Paper:  

A Study on Cooperative Land Development by Landowners in Afghanistan’s Context 

Considering Land Readjustment as Case Study 

 

Abstract 

Since 2001 the urban population of Afghanistan has been growing rapidly and the 

current urbanization trend is high. There is an increasing demand for starting massive 

program of public works to improve and upgrade the current infrastructure of the 

country and start new development projects such as expansion of cities, developing 

news cities and more public facilities in both rural and urban areas to provide better 

living conditions for all citizens in Afghanistan. Most of these development projects 

will involve the acquisition of land, and the current land acquisition method which is 

being implemented by the government of Afghanistan is compulsory purchase or 

expropriation of land on which people are presently living and obtaining a livelihood 

from, which is a cash-based transaction method that imposes a heavy fiscal burden on 

local governments, It does not protect ownership and social equity of landowners and it 

relocate the urban poor to remote areas with limited access to jobs and public services. 

The primary objective of this paper is to develop and propose a cooperative land 

development mechanism where landowners’ rights are protected, besides open a 

window of opportunities for landowners, community members, NGOs, private 

developers and other institutions to actively participate in the cities’ development, 

which will accelerate and facilitate the implementation process of the current 

development. 

 

The quantitative analysis reveals that land readjustment which is a cooperative land 

development method can be an important step toward new development especially the 

expansion of cities center, developing new cities or rearranging urban areas. In this land 

development method the landowners cooperatively and collectively leave land for 

streets and other public facilities and financially participate in building the required 

infrastructure wholly or partly through allocating some percentage of their land and 

adapt new boundaries to the new plan. The new replotted building sites are redistributed 

accordingly to their owners. An analysis of interviews in Afghanistan both with 

governmental institutions and community members and analyzing its social and cultural 

background reveals that the implementation of such system is possible in case of 

Afghanistan. 

 

The questionnaire analysis, backed by observations of different case studies in countries 

where land readjustment is used as a cooperative land development method indicates 

that the method plays a key role in valuing landowners’ rights, giving other community 



members and stakeholders the opportunity to actively participate in the development, 

reducing the heavy fiscal burden on the local and central governments and is a better 

option to respond to the current development issues in Afghanistan. 

 

 

Keywords 
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Title: The School Building in Canadian Planning Law 

 

Abstract: Although it remains a perennial problem for local taxpayers and decision makers, the allocation 

and use of school sites and buildings has received relatively little attention in the literature. This paper 

attempts to fill this gap by tracing the life and death (and possible rebirth) of the school building from the 

initial planning stages to dereliction and re-use. Several problems are identified which result from the 

fluctuating demand for school buildings on the one hand, and the durable character of school buildings on 

the other hand. 

 

School sites are initially identified in plans of subdivision for future residential development. It is the 

responsibility of local school boards to assess school needs and provide the necessary facilities to 

accommodate all new students, but the financial burdens fall on the shoulders of the developers. Depending 

on the jurisdiction, developers must either dedicate the land designated for school sites to the local 

authorities at no cost as a condition of subdivision approval, or pay a levy to defray the school board’s 

costs. In urban areas experiencing high growth rates, school boards have often struggled to keep pace with 

the demand for facilities. Legal challenges have resulted from school board driven attempts to restrict land 

subdivision and to exact extra-legal concessions from developers. 

 

At the other end, school buildings in mature neighbourhoods are increasingly under-used. Overwhelming 

preferences of young households and permissive land use policies combine to shift the demand for school 

facilities to the suburbs, while established neighbourhoods are naturally emptying of school-age children. 

In addition, in some cases changes in demographics and development trends render school sites surplus to 

requirements. These changes challenge policymakers to retrofit vacant school sites and buildings for 

productive service to the community. More controversially, some school boards debated diverting school 

funding so as to effect a moratorium on new school construction and breathe new life into schools in 

mature neighbourhoods and prevent their closure. The legality of such initiatives is questioned in the paper. 

 

Keywords: land policy; growth management; subdivision control; school boards 
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Addressing the Housing Foreclosure and Abandonment Crisis  

through Local Land Banks 

 

For the past several years, many U.S. cities and their neighborhoods have seen unprecedented 

levels of foreclosures of single-family homes and multi-family housing. Due to a depressed 

housing market resulting from a recessionary economy, a large number of these buildings have 

remained vacant and eventually have been abandoned for lack of buyers and the reluctance of 

lenders to reclaim ownership and assume responsibility for their maintenance. Vandalism and 

neglect have resulted in the designation of many of these buildings as public nuisances requiring 

their demolition. These localities have suffered greatly from this phenomenon: the cost of 

boarding up vacant properties, many of which have to be demolished; the public dangers posed 

by abandoned properties (e.g., crime, including arson); the loss of property tax revenue; and the 

negative effect on surrounding properties. Major cities with a large number of abandoned 

properties include: Baltimore, Buffalo, Cleveland, Detroit, New Orleans and Philadelphia. 

 

While Federal aid to cities to combat abandonment through the Neighborhood Stabilization 

Program (NSP) has been helpful in the demolition of nuisance properties and the rehabilitation of 

those abandoned properties that can be saved, it has not begun to meet the need. Federal 

programs, both counseling and loan modifications, to assist homeowners facing foreclosure have 

not yet effectively served millions of “under water” homeowners. 

 

Given this situation, localities have had to devise their own responses to address this major 

problem. For example, numerous localities have enacted ordinances requiring the owner of 

vacant properties to register them. Cleveland’s Housing Court judge has attempted to force 

corporate owners of vacant properties both to comply with the city’s housing and health codes 

under the threat of escalating fines and also to prevent their selling substandard properties to 

speculators. 

 

One locally-initiated response has been the creation of land banks. Michigan and Ohio localities 

have created the most local land banks. While not a new entity, given the crisis faced by these 

localities, these land banks have been given expanded powers. Two of the best known are the 

Genesee County, Michigan land bank which had had to deal with the problems of the city of 

Flint, a long shrinking city due to the departure of much of its auto manufacturing and the 

Cuyahoga County land bank modeled on the Genesee County land bank. This paper will focus 

primarily on the latter, created in 2009. The foreclosure crisis emerged in Cleveland in 1999-



2000, much earlier than nationally. Its Slavic Village neighborhood drew national and 

international attention as the epicenter of predatory lending, foreclosures, and abandonment. 

Cleveland already had a land bank dating from the 1970s, when Cleveland experienced extensive 

abandonment as the city lost about one-quarter of its population. However, this land bank is 

limited to receiving empty lots from the county as a result of the foreclosure of tax delinquent 

properties. A large number of these vacant lots have been transferred for a nominal sum to 

neighbors and to community development corporations for construction of affordable housing. 

 

 With the spread of the crisis from the city of Cleveland to many of its surrounding suburban 

cities in Cuyahoga County, political and community leaders decided to create a county-wide land 

bank that would be able to acquire abandoned foreclosed properties, demolish those that were 

condemned as public nuisances, rehabilitate those that can be saved, and assemble vacant land 

for redevelopment. This paper will examine the results of its activities over its first few years of 

operation and compare its achievements with what has been done in some other localities with 

similar problems. 

 

References (selected) 

 

Alexander, Frank S. 2011 (June). Land Banks and Land Banking. Center for Community 

Progress. 

 

Keating, W. Dennis. 2010 (July-September). Redevelopment of vacant land in the blighted 

Neighbourhoods of Cleveland, Ohio, resulting from the housing foreclosure crisis. Journal of 

Urban Regeneration and Renewal: Vol. 4, No. 1: 39-52. 

 

Keating, W. Dennis. 2011 (July). The Cuyahoga County Land Reutilization Corporation: The 

Beginning, the Present, and Beyond, 2009-2011. Cleveland: CCLRC. 

 

Keating, W. Dennis and Kermit Lind. 2012 (Winter). Responding to the Mortgage Crisis: 

Three Cleveland Examples. The Urban Lawyer: Vol. 44, No. 1: 1-35. 

  

Keywords: Abandonment, Demolitions, Foreclosures, Land Banks 



 

 

Hoi Kong, Prof. hoi.kong@mcgill.ca  
 

Aug 30 (6 days ago) 

 
  
 

 

to me, Nik  

 
 

   

To Whom It May Concern, 

  

Please find below our submission for the 2013 meeting of the PLPR. 

  

  

An Experiment in Deliberative Land Use Planning 

  

Scholars have long argued that  land use planning processes do not  promote meaningful deliberat ion.  The 

project  that  this paper will discuss responds to this concern.  The project  convenes scholars, students and 

pract it ioners in law, urban planning and architecture, a polit ical theor ist , and an affordable housing 

organizat ion to create an innovat ive inst itut ion:  the digitally-mediated community-based urban design 

studio.  The interdisciplinary design studio will deploy electronic technology to facilitate deliberat ive 

democrat ic part icipat ion in land use planning processes.  This inst itut ion will generate, in collaborat ion 

with members of a local affordable housing organizat ion, the Comité de logement  de la Pet ite-Patr ie, 

design proposals for land use developments in the Rosemont-La Pet ite-Patr ie borough of the City of 

Montreal.  When, for example, not ice is given of a rezoning that  has the potent ial to significant ly affect  the 

stock of affordable housing in the borough, graduate students in the studio, under the supervision of 

professors will generate computer-modeled proposals for the rezoning.  The studio will, on a dedicated 

website, invite comments about  these proposals from the community and in part icular from members of 

the the Comité de logement  de la Pet ite-Patr ie.  The result ing comments will be incorporated in 

subsequent  draft  proposals.  The final proposal that  will result  from  this iterat ive process will be brought  

to the at tent ion of the relevant  planning author it ies for  their comments, as they make their  f inal planning 

decision.  Towards the end of the project ’s three-year term , the team-members will consult  with borough 

officials, city planners and members of the Comité logement  de la Pet ite-Patr ie about  whether and how 
processes based on the studio’s work m ight  be incorporated into the official land use planning process.   

  

The paper will descr ibe and defend the var ious inst itut ional design choices that  will have been made as the 
project  enters its implementat ion phase in the spr ing of 2013.   
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Regulating the homeless in public space: Policy discourses of the sit/lie ordinance in Portland, 

Oregon 

 

City sidewalks are contested spaces with different meanings and uses for a wide variety of 

people.  For the homeless they are sites of everyday living, for commuters they are places of 

transit, and for shoppers they are places of leisure.  These uses, and others, are often in 

conflict.  City governments in the United States have increasingly turned to legal regulation of 

sidewalk uses as a way of mitigate these conflicts.  In the past two decades, these regulations 

often take the form of laws that restrict homeless people's use of the space in subordination to 

other uses.  One of the most common regulations has been the use of ordinances that prohibit 

sitting or lying on sidewalks.  Many authors argue that the increasing reliance on sit/lie 

ordinances to regulate  poor  people’s  use  of  public  space  is  related  to  the  rise  of  neoliberal  
policies that shape the geographies of public space in cities to serve the needs of global capital 

while penalizing the poor. 

 

While I agree in general, this body of literature lacks an analysis of how local actors and 

contexts shape the actual decision-making involved in passing roll-out neoliberal policies.  In 

reality,  the  roll  out  doesn’t  happen  without  support  and  resistance  of  various  actors  on  the  
local level.  This research addresses the gap in understanding how the global and local meet to 

make policy by providing a look at the very local politics behind those roll out policies. These 

policies are developed at the local level as specific actors make claims in the public sphere that 

communicatively shape policy formation. This research is designed to look more deeply into the 

who, how, and why sit lie ordinances happen in order to get a more nuanced explanation of 

how neoliberalism and local right to the city forces interact to shape local policies.  This 

research asks how do different actors, situated in specific local and global contexts, use 

competing messages to influence the adoption of sit/lie ordinances?  In the communicative 

policy realm, how do actors supporting neoliberal forces shape specific policy options?  How do 

resisters dispute those claims? 

 

As part of ongoing research, this paper presents preliminary findings from a case study of 

policymaking around sit/lie ordinances in Portland, OR.   Using content analytic strategies I 
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examine discursive strategies of different actors as they occur in their political, social, and 

economic contexts.  This research is based on the premise that policy debates are 

communicatively shaped by numerous actors working in different arenas to influence decision-

makers.  While many factors come together to create policy, this paper focuses particularly on 

conflicting discourses in the public sphere as represented in newspaper articles and during 

public meetings. Preliminary results suggest that neoliberal and right to the city actors use 

competing discourses of deviance and crime, the undeserving poor and homelessness, and 

human and civil rights to influence decision-making. This research will help add to our empirical 

knowledge of how different actors make claims over rights to the city. It also has the potential 

to help those resisting sit/lie ordinances to understand more clearly the forces that support 

sit/lie ordinances and thus develop new strategies of resistance. 

 

Keywords:  neoliberalism, Right to the City, homelessness, public space 
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Public-private partnerships in Dutch infrastructure networks: Towards integrated, 

multimodal partnerships? 

 

Abstract: 

In current complex society, government is increasingly faced with challenges in the governance 
and management of networks of physical infrastructure (see Castells, 1996). It becomes harder to 
guarantee a functioning network and maintaining and improving its quality. Over the years, in 
the provision of public transport infrastructure, as well as in road infrastructure provision, public-
private partnerships (PPPs) have been introduced. By distributing more responsibilities to the 
private sector, governments hope to keep infrastructure affordable and maintain its quality (see 
Akintoye et al., 2003). However, the provision of the Dutch networks for road infrastructure and 
for public transport is disconnected. Road and public transport networks not linked to each other 
as the plan and decision-making, the construction and the operation take place separately. As a 
consequence the investments and revenues streams are largely disconnected. This limits the 
value capturing of the benefits, which multimodal networks could potentially provide (see for 
example the work on transit oriented development by Cervero, 2007).  
 
In this paper we aim to explore the role and potential of public-private partnerships in connecting 
the road infrastructure and public transport networks. Potentially, private party involvement can 
help government to look over sectoral boundaries, can help to introduce new arrangements for 
improving the financial feasibility of infrastructure investments (see Smith and Gihring, 2006) 
and can stimulate generating business opportunities for integral area development. We combine 
the findings from interviews and document analysis to assess the experiences with PPPs in 
practice in order to identify and compare the lessons learned in the provision of road 
infrastructure and public transport.  
 
In the investigated stages of plan development, contracting and implementation, several 
developments can be recognized that either prevent or stimulate the integration of road 
infrastructure and public transport through PPPs. In plan development, first steps are taken to 
integrate the investments in Regional Investment Agenda’s and in the Long-term Programme for 
Infrastructure, Space and Transport. In contracting, the introduction of PPP makes that 
government has to limit its activities to defined core responsibilities with accompanying 
performance targets. Because of the sectoral character of these performance targets, the divide 
between road infrastructure and public transport provision is maintained and possibly even 
strengthened in contracting.  In implementation, the road and public transport networks seem to 
differ in speed of development and possibilities to generate revenues. Also, the role of 
exploitation of the network services is much stronger in public transport PPP. This operation 



component is missing in Dutch road infrastructure development, where tolling is generally not 
applied. However, also two developments can be recognized that can stimulate a multimodal 
network perspective in implementation: the formation of combined project organizations and the 
increasing role of program management. 
  
Preliminary conclusions are that road infrastructure and the public transport sectors can learn 
from each other’s way of involving the private sector. Public-private partnerships can help to 
connect the networks by sharing experiences and lessons learned. This could help to develop an 
integrated and multimodal perspective on infrastructure development. For now, perhaps the most 
important recommendation to government is to intensify the integration of the sectors in 
ministerial policy-making, in order to provide for the incentives and the instruments to lower 
level development-oriented branches of government that will stimulate them to more actively 
pursue integration of infrastructure networks. This can be a possible first step towards integrating 
the infrastructure networks and setting up successful multimodal public-private partnerships. 
 
 Keywords: 
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Title: Is there scope for genuine public engagement in planning agreements? A 

case study from Australia 
  

Abstract: In Australia, planning agreements go beyond planning permit conditions. 
They are signed by municipalities and developers and run with the land into 
perpetuity. Given their importance in the planning system, as they commit developers 
to significant land use planning obligations, we explore whether enough is being said 
about the role the public should play in the development of such agreements. As they 
are quasi-private contracts and as they are signed by local government, we query in 
this paper whether there should be more scope for robust community consultation. 
The paper examines planning agreement law as it is operates in the Australian states 
of New South Wales and Victoria. We cite examples of planning agreements, relevant 
case law and critically discuss public participation strategies which could be included 
into the planning agreement process to ensure more equitable agreements. The paper 
raises important issues in planning law and praxis which carries currency for both 
Australian and international jurisdictions in terms of planning for more just and 
equitable outcomes for cities. 
  
Keywords: Planning law. Planning agreements. Public participation.  
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04.   ABSTRACT 
 
Today’s professional physical planning process has evolved to such a point that it is able to better 
assess specific planning needs and implement completely different methodologies. These 
methodologies can range from conservation and preservation to complete physical reconfiguration 
and replacement. On the one hand, conservation meets the demands of urban historians who call 
for preservation and the identity of place. While on the other hand, physical replacement can 
better suit the requirements of a changing community. Although physical replacement certainly 
has its benefits, it also presents significant problems. Building development on small property lots 
leads to fragmented and haphazard development. Many times private developers are left to their 
own initiative and what we see happening in many cities is the increase of population densities 
through mid and high rise residential buildings without an increase in public space.  A more 
effective planning model is necessary that can take into account both private and public interests.  
 
The Yellowfield Model is a Land Readjustment strategy that focuses exclusively on residential 
areas that have grown outdated over time or have become part of the urban sprawl. This Model 
unites homeowners, local governments and developers as owners of a new property management 
company. It physically reconfigures large preexisting residential areas (requiring demolition) to 
create more compact housing and introduce more mixed land use. What is unique about this 
Model is that it also provides a mechanism for city governments to reclaim public areas such as 
parks and areas for road expansion for a better transportation network without city governments 
having to pay for it in capital. It minimizes the cash investment for new building projects since 
preexisting property is not bought by the investor, but rather a reconfiguration of ownership takes 
place through the property management company. The advantages of the Yellowfield Model as a 
sustainable approach to physical planning and economic growth are many. It is a way to gradually 
increase population density within an area that already has some preexisting public infrastructure 
(transportation, school network, etc.). The Model promotes broader economic stability by allowing 
homeowners to become investors. From a real estate development standpoint, it provides an 
alternative to fragmented development on small parcels of land and allows for more robust 
changes through a relevant urban plan. It has the potential to greatly improve the quality of a 
neighborhood and increase property values. Neighborhoods can be reconfigured to be more 
ecologically sustainable taking advantage of green technologies, creating „walkable“ pedestrian 
communities that promote active living while decreasing dependence on automobiles.  
 
The case study will examine both the physical and economic transformation of a neighborhood in 
Astoria, Queens, New York. With New York City Planners anticipating a population rise of 1 million 
by 2030, much discussion has taken place over how to meet the housing need. However, the 
challenge is not only in increasing housing, but also in improving the quality of communities by 
expanding public and park spaces. Astoria, Queens was chosen as a Yellowfield case study 
because of its easy access to Manhattan through public transportation. The case study will follow 
the urban and architectural reconfiguration of the neighborhood while providing an overview of the 
economic projection of the income generated by the lease of the new commercial property for the 
homeowners, developer and city government involved. 
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Abstract 

 

Judicial Review (JR) provides an important mechanism for challenging the decision-
taking of public authorities in the courts in all areas of activity, including planning. 
The purpose of JR is to provide a safety-net to ensure that public decision-makers 
stay within their statutory confines and do not abuse their powers. This represents 
another dimension to what is held to be the public interest in planning and 
development. In the context of Northern Ireland, and the so-called “Celtic Tiger” 
effect, land and property development sectors experienced an evident boom. 
Economic conditions encouraged a high level of property development in which 
expectations were high. As a consequence, planning decision-making came under 
particular scrutiny. Orbinson et al. (2009) argued that JR had become a tool for 
developers to enable their development to proceed. In addition, it appeared that JR 
was also being used to stall competitive development proposals. This paper will 
explore the evidence of the asserted increased use of JR in planning and report on 
the findings of RICS-funded research to better understand and explain the 
motivations, behaviours and perspectives of developer and community interests. 
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Planning and path dependency in Jerusalem and Tel Aviv 

The urban scene in Israel's' central cities is highly impacted by the construction of luxurious 
residence buildings, each designed as distinct public‐private joint venture and issued as spot 
zoning amendment. In this paper we trace the emergence of planning practices enabling the 
spread of this phenomenon. At the center of interest stands the "planning deal": the 
partially tacit agreement between the local government and the developer, securing the 
necessary cooperation between the partners and facilitating the authorization of the 
project. We discuss the evolution of the "deal" as a gravitational path dependence process, 
and show that each project is a link in a chain of precedents. By tracing a sequence of 
distinct plans completed in Jerusalem and Tel Aviv in the last decade, we highlight the critical 
role of repetition in pursuing of each of the plans, even when precedent solutions showed 
little success or urban relevance. The research explores the nature of the regulative 
framework in Jerusalem and Tel Aviv that makes the gradual evolution possible. It points at 
the way the actual urban policy results from the sequence of "deals" rather than being a 
declared and chosen strategy. Thus, we claim that while this evolution is embedded in Israeli 
planning culture, it ultimately erodes the planning fortes.  
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Integrating cities, regulating planning, enabling markets:   
An analysis of the World Bank's Urban Strategy 
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The rapid urbanization in the Global South has brought about immense challenges of urban 
growth, poverty, inequality and informality.  It has also been accompanied by a revitalized role 
for planning (UN‐Habitat, 2009) and a proliferation of city ‘strategies’ and ‘visions’, imagined 
and implemented at various scales and locales: from international development institutions, 
through national and city governments, to local community organizations. This paper seeks to 
interrogate how institutional urban strategies and visions at the ‘top’ frame and envision urban 
inequality and socio‐spatial divisions in Global South cities. In particular, it explores how such 
strategies conceptualize the relationship between planning regulation, property rights and 
‘free’ markets  – and more broadly, between formality and informality – as a key dimension for 
addressing urban inequality and division. 

The paper offers a discourse analysis and critique of the World Bank’s Urban and Local 
Government Strategy, a new policy framework for all urban projects funded by the Bank since 
2009. While the new Urban Strategy explicitly advances a vision of better integrated cities 
where socio‐spatial divisions are gradually to be overcome, it assigns an ambiguous role for 
planning in this process. Thus, planning regulations, in particular zoning, are recognized as 
‘indispensable’ but also presented as potential obstacles to functioning land and housing 
markets, with adverse effects on urban spatial structure.  Similarly, the Strategy prioritizes 
formal market solutions for allocation and provision of land and housing (including promotion 
of land privatization), but combines this with informal, ‘bottom‐up’ solutions corresponding to 
conditions of life in informal settlements for the poorest in the city (as advocated for a long 
time by development planners). Overall, the Strategy seems to assert an underlying distinction 
and a complex relation – at once conflicting and complementing – between planning regulation 
and interventions, on the one hand, and formal and informal markets, on the other, as crucial 
for integrating cities in the Global South. 



The paper further contextualizes the analysis of the new Strategy within a review of recent 
World Bank interventions in different locales, examining the implications for planning in highly 
unequal and divided cities. In so doing, it draws on recent literature on comparative urban 
studies (e.g. Robinson, 2006), planning in Global South cities (UN‐Habitat, 2009), strategic 
planning (Healey, 2007) and urban informality (Roy, 2005). It concludes that, although it seeks 
to “deliver equitable and inclusive growth and poverty alleviation” (World Bank, 2009:4), the 
Strategy’s vision and interventions could affect the lives of marginalized urban communities in 
ways that do not always accord with their own ‘visions’ and survival ‘strategies’ in the city.  
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The Land Use Board of Appeals: 

A Comparative View on the Apparatus of Planning Tribunals 

Nir Mualam 

 

The Land Use Board of Appeals (LUBA) in Oregon is considered by many as a success story and a vital 
component of the Oregonian Planning System. It is often regarded as an effective, efficient and 
professional body which resolves land use disputes.  

LUBA however, is a drop in a sea of Appeal Tribunals which decide planning-related conflicts, as 
specialist boards outside of the court system.  Similar Tribunals exist in other countries and the powers 
vested in them can vary from one place to another. As LUBA celebrates 33 years to its establishment it is 
helpful to reflect on its constitutive foundations in light of international knowledge and experience.  

Despite their importance, comparative research to-date has not focused on quasi-judicial institutions such 
as tribunals, panels and planning boards. Thus, there is ample room for cross-national learning and 
reflection on their apparatus and role within planning systems.   

The paper compares LUBA to other Tribunals which were institutionalized around the world; in particular 
the Planning Inspector in England and Appeal Committees in Israel. The comparison draws on many 
themes such as the scope of review of local decisions, the breadth of issues discussed by these Tribunals, 
the review of their decisions by upper courts, their personal composition, professional training, appeal 
rights and the frequency of appeals lodged by a variety of appellants.  

The comparison singles out LUBA from other Tribunals owing to the principles underlying its operation. 
In the main, we found that while LUBA's decisions are governed by the principle of deference, other 
models of adjudication are available around the globe, and while LUBA does not conduct de novo 
hearings, other Tribunals place a special emphasis on the merits of the case.   

We will also suggest that similarities in function, composition and institutional placement within the 
planning system may conceal vast differences in terms of the willingness of Tribunals to interfere in local 
decision-making. Those differences also reflect different models of local governance and different 
relationships, confidence and trust between central and local planning agencies.  

By comparing the attributes of LUBA to other Tribunals, a better view on its apparatus is obtained, and 
the normative question of "which model of adjudication is preferable" could be addressed in future 
deliberations about planning appeals.    
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SUSTAINABLE LAND DEVELOPMENT MANAGEMENT FOR SOUTH AFRICA – 
Exploring the challenges and properties of a novel, alternative and developmental 
legislative planning framework for South Africa     
 
Verna Nel and Johnny Coetzee 
 
South Africa, like many other countries of the global south, has many challenges. 
These include rapid urbanisation and sprawling informal settlements, poverty and 
climate change. Addressing these challenges will require innovative policy and 
sound governance. The South African Constitution mandates local government that 
deals directly with the challenges to be ‘developmental’, providing not only basic 
services but also promoting democracy, a safe and healthy environment, basic 
services and promoting social and economic development. The regulation of land 
development is critical to achieving both developmental goals of the state and 
sustainable settlements.  
 
While South Africa has seen a profound change in legislation since democracy in 
1994, little has happened regarding planning law in the country other than one key 
piece of legislation, the Development Facilitation Act (DFA) (1995) that was intended 
to expedite the formalisation of informal settlements in urban and rural areas. 
However, parts of this Act were declared unconstitutional in 2010 and hence cannot 
be used. Various efforts were made during the past two decades to develop new 
planning legislation that could address the developmental challenges of the new 
South Africa including the sustainable land management practices.  In 2011, the 
Spatial Planning and Land Use Management Bill (SPLUMBS)(2011) was published, 
later tabled in July 2012 and referred back as a result of technical (and possibly 
political) challenges. Thus, for large parts of the country previously affected by 
Apartheid legislation, there is currently not an enabling national legislative framework 
for spatial planning, land development or land use regulation. Apart from the above, 
the concerns were raised in a multitude of forums that the SPLUMBS, in its current 
form (and probably the format of the final legislation) does not have the capability to 
effectively address spatial planning and sustainable land use management in the 
unique South African urban and rural landscapes. 
 
This paper explores the gaps of this regulatory framework from a South African 
perspective. It further explores those principles that should form the point of 
departure for any planning law in the local context of urbanisation, informality, 
customary law that is still applicable to large parts of the country and different sets of 
values and traditions. In the end the paper presents some pointers on how such a 
regulatory system could work both from the perspective of developmental local 
government and the realities facing municipalities.  
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DEVELOPMENT OF PROPERTY RIGHTS AND PLANNING IN SERBIA  

 

 

Abstract 

 

Serbian property rights are based on Roman-law heritage. They belong to the group of legal systems 

of European – continental type. However, as opposed to most of the other European countries, 

Serbia currently does not have a civil code, although in the mid XIX century it was one of the 

first countries in the world to have its civil law codified. Legal rules covering property rights 

can be found in several laws and other types of legal sources. Legal regulation in that field is, 

in some segments, still incomplete.   

The social transition and transformation of Property Rights which took place in the 1990s  was not as 

great as in other former socialist countries.  Namely, the legal system of the former Yugoslavian 

Federation, including Serbia, was in many segments much closer to the western legal tradition and 

principles than to the legal standards which were, for decades, applied in Eastern Europe. For instance,  

there was (limited) private property on arable land, forests, small companies and so on. There was also 

large contractual freedom and many other traditional legal institutes. Thanks to that heritage, Serbia  

did not need to dramatically change its legal system.    

During 1990s, equality of all ownership forms was proclaimed. Constitutional provisions, as well as 

several laws, guaranteed equal protection of social, state, private and cooperative property. At the 

same time, ownership transformation began. One of the predominant choices was to have socially 

owned assets transformed into other classic forms of ownership. Such process also represented a type 

of decollectivization.  

Parallel to  decollectivization, the process of denationalization began. Assets owned by the state  were 

gradually being transferred to private ownership. The process of privatization was realized through 

public auctions and other methods of sale, all in accordance with special legislation. The predominant 

opinion amongst experts is that a flaw in the steps has been made at the time. Namely, until then, in 

Serbia, only a partial restitution of property to previous owners which was taken from them through 

nationalization, confiscation, and compulsory collectivization has been done. The restitution of taken 

property will be completely regulated only in 2011 by the  Law on Property Restitution and 

Compensation. 

A new political, economic, and legal ambient brought about the need to regulate many issues that are 

not covered by existing legislation. The liberalization of the economy greatly influenced the 

reform of pledge rights. Based on the model of a developed market economy, pledge of 

movable assets recorded in the registry (registered pledge), and up until then the rarely used 

mortgage was adapted to modern business needs.  



Comprehensive regulation of the property rights will be completed when the Draft Code on 

Ownership and Other Property Rights, with almost seven hundred articles, prepared in 2007, is 

adopted by the Parliament.   

Property rights can be realized in an adequate manner only in well organized environments. For that 

reason, in past few years, a lot of attention has been directed towards spatial planning, sustainable 

development and environment protection, in Serbia. In 2009, the Strategy of spatial planning of Serbia 

was finished, from which a lot of other documents have derived, amongst which are: Spatial Plan of 

the Republic of Serbia, regional spatial plans, spatial plans of the special purpose areas, spatial plans 

of municipalities and cities and general plans. High standards of environment protection and 

sustainable development have been set. At the same time, procedures for acquiring building licenses 

and the like, have been simplified.  

However it is a fact that significant differences between the set goals and legal norms on one hand, 

and life reality on the other, exist.   
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The Rhetoric and Reality of ‘Innovation’ in Planning Legislation in South Africa Post‐1994 

 

Innovation in anything has seemingly become regarded to be a ‘desirable thing’. Yet, it would seem 
that  it  is easier to achieve  in certain areas and activities than others, with those that have market‐
value and  individual gain as objective/outcome far outstripping those that have the collective good 
at heart. 

Over  the  last  two  decades,  much  has  been  said  and  written  about  the  need  to  fundamentally 
consider,  review  and  redesign  planning  law  in  South  Africa.  In  many  of  the  deliberations  and 
engagements  around  this  sub‐project  of  the  much  larger  redesign  of  the  South  African  society, 
government  system,  spatial  configurations,  economy,  etc.,  the  idea  of  ‘innovation’  has  featured 
prominently. However, despite this continually expressed need for  innovation,  it has both  in terms 
of  (1)  the  actual  content  of  the  new  legislation,  and  (2)  the  verdict  of  key  participants  in  this 
endeavour, seem to have been more of a rhetorical construct and less of ‘an actual reality’. 

In  this paper, which  is an extension of a post‐graduate study  into  ‘innovation  in planning  in South 
Africa post‐1994’, the authors explore (1) the prevalence of, and (2) the perceptions of ‘innovation’ 
in  the new emerging post‐apartheid planning  law system. Key questions  that are explored are  the 
extent of innovation in the ‘new system’, the areas and aspects this innovation is in and about, who 
the  envisaged  beneficiaries  of  the  innovation  are  and  have  been,  and  what  the  reasons  for  the 
extent and emphasis of innovation in these regards is.  

While the study explores the South African situation, the study does raise generic questions about 
planning law, such as (1) what innovation in this area/domain entails and could entail, (2) whether it 
is an area/domain  that  is amenable  to  ‘innovation’,  (3) under which  conditions  innovation  is and 
would be possible in this area/domain, and (4) who the beneficiaries of such innovation are, or tend 
to be. 
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‘Planning law’ as viewed by a new generation of young African planners in South Africa 

 

Over the last two decades, the planning profession in South Africa has undergone significant changes 
in  terms  of  its  demographic  profile.  In  contract  to  its  erstwhile  white,  predominantly  male  and 
middle age‐profile and outlook,  it now has a far more varied appearance and character. While the 
profession  has  undergone  these  substantial  changes  in  terms  of  those who  now  call  themselves 
planners and who do planning, very little has been done in the area of exploring how this new body 
of planners  think about planning and  view  themselves and  their  role  in  it. Of  key  interest  in  this 
regard is how these new planners view (1) planning law and (2) the importance of this component of 
the construct and system in their individual and collective endeavours and pursuits.  

As part of a post‐graduate exploratory ethnographic study  into  (1)  the behaviours, motives,  ideals 
and modes of seeing, and (2) methods of sense‐making of young African planners, the researchers 
engage  the question of  the engagement of  these  ‘new’ planners with  the  ‘old’ system of planning 
law.  Areas  that  are  explored  are  (1)  whether  and  why  these  planners  regard  planning  law  as 
necessary  and  useful  in  the  pursuit  of  the  objectives  of  planning  in  South  Africa  post‐1994,  (2) 
whether they see it as professionally and personally empowering or frustrating, (3) how their view of 
it has changed over the course of their engagement with it as students and in their careers as young 
planning practitioners, and (4) how they believe it could and should be changed and improved upon. 

While  this paper  is  focused on  the  South African  situation, and  targets a  specific group of  young 
planners, it may be of interest to those pondering the necessity, value and use of planning law in a 
world  in which urgent changes have  to be made  to  the  interface between societies, communities, 
individuals, the environment and the State.        
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The Language of Planning Law: An Exploration of South African Planning Legislation 1830‐2012  

 

Much has been written over the course of the last eighteen years about the changes in the legal and 
policy framework for development and planning in South Africa post‐1994. Generally, the emphasis 
in  these publications has been on  the change  in a system based on  the wishes and demands of a 
British  colonial  and  draconian  apartheid  system  to  those  of  an  unfolding  post‐apartheid  society. 
Often  the  focus  in  these  publications  has  been  on  (1)  the  difficulties  associated  with  the 
transformation  of  the  society  from  the  segregation,  inequality  and  inefficiencies  inherited  of  the 
past, and (2) the seeming inability of the new legal and policy framework to initiate, drive and guide 
this process. What has however as yet not been  studied,  is  the  similarities and differences  in  the 
words, constructs and intentions, actions and intended and assumed relationships that the erstwhile 
and  the  new  planning  legislation  imply,  conceal  and  sustain. Why  this matters  is  that, while  the 
broader  system  may  have  changed,  the  post‐apartheid  planning  laws  may  not  have;  they  could 
textually still be more reminiscent of the past, and not be progressive documents  infused with the 
post‐apartheid discourse of change, redevelopment and transformation. As such they could counter, 
and even prohibit, rather than engender and drive/force positive change.    

In  this  paper  an  exploratory  study  is  done  of  the  language  of  planning  legislation,  from  its  first 
expressions  in  fragmented  decrees  in  the  1830s  to  its  very  recent  2012‐national  and  provincial 
national and planning Spatial Planning and Land Use Management Bills. What this entails, is a textual 
analysis of  the different pieces of  legislation  (Ordinances, Acts, Regulations and Proclamations)  in 
this period with a specific focus on (1) the words and expressions used, (2) the way in which people, 
places,  conditions,  institutions  and  objects  are  evoked  and  referred  to,  (3)  the  way  in  which 
relationships between people, places and  institutions are mentioned, evoked and  referred  to, and 
(4) the ‘tone, format and temper’ of the text. 

While this paper has an explicit focus on the South African situation,  it may be of  interest to those 
engaged  in  rewriting  planning  legislation  in  the  pursuit  of  more  sustainable  human  settlement 
development and regulation. 
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The definition of "Public purpose" as grounds for expropriation: 

Variations across legal jurisdictions and over time – the USA and Israel as examples 

Nira Orni and Rachelle Alterman 

Expropriation
1
 is regarded as the ultimate infringement on property rights, which is 

justified when carried out for public purpose. The meaning of the term "public" has 

been widely debated, both in literature and in the courts. The potential spectrum of 

public purposes is broad, diverse and varies from one country to another.  

This raises several questions: What are "public purposes" legally regarded as grounds 

for a taking? Which authority decides what purpose is public and how? What happens 

if the authorities wish to change the purpose at some point after expropriation?  In 

every legal regime, the law inevitably seeks to balance the need for ensuring public 

services and public goods on the one hand, and property rights on the other hand.  

However, the point of balance may differ from country to country and from time to 

time. 

In the USA, the Kelo Supreme Court case and the state statues that followed provided 

a dramatic example of legal vicissitudes.  In Israel, unlike the USA, there is statutory 

law dating back to 1943 which seems to provide a definition of public purpose. 

Nevertheless, a long series of court decisions has altered the definition of what 

constitutes a public purpose, toward expansion and contraction at the same time. In 

2010, the 1943 legislation was amended for the first time, and more changes are 

anticipated soon. In this presentation we will examine how the balance point between 

public goods and private property rights has changed, and will discuss the 

implications. 

Keywords: expropriation, public purpose; 
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  Terms vary internationally.  Also used are eminent domain, taking, land 

acquisition, public purchase, and public acquisition 
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Abstract: 

 

Implementing policies that protect the land immediately adjacent to a body of water can be a 

complicated process.  Known as riparian ordinances, these policies are meant to regulate urban 

development near rivers, creeks, and streams in order to protect water quality.  Many times, however, 

landowners are resistant to these types of policies.  Riparian ordinances are viewed by some landowners 

as a violation of their property rights. 

This conflict is complicated because both sides are valid.  As individuals, no one wants their 

government to set seemingly arbitrary restrictions regarding what can and can’t be done on private 

property.  On the other hand, as members of a community, no one wants to see the quality of their 

water detrimentally impacted by a stubborn and selfish landowner. 

This article draws upon Cultural Theory to analyze the process of implementing riparian 

ordinances in small, under-resourced cities.  The case studies for this project are three small cities 

located in the state of Oregon: Turner, Coburg, and Shady Cove.  Utilizing methods such as document 

analysis, participant observation, and interviews with landowners, land use planners, and policymakers, 

this article uncovered the varied rationalities that must be considered when attempting to implement a 

riparian ordinance. 

In the three Oregon cities used as case studies for this project, the main conflict seems to be 

between landowners, who tend to be more individualistic and fatalistic, and government officials and 

environmental protection agency representatives, who tend to be more egalitarian and hierarchical.  

That is precisely why polyrational communication is essential for effectively engaging with the public 

while drafting a riparian ordinance.    



In order to effectively engage with the public, planners and policymakers must consider the 

varied rationalities that exist within every community at particular times.  The final outcome of this 

project will be a document that educates policymakers about riparian ordinances and a number of 

different public outreach strategies.   Known as an Education and Public Outreach Reference Manual, 

this document will include a description of the legal requirements pertaining to riparian ordinances, as 

well as information that can be easily disseminated to the general public.   

However, considering the variety of rationalities that exist, one public outreach strategy is not 

sufficient to reach an entire community.  Therefore, the Education and Public Outreach Reference 

Manual will include different information that is meant to be disseminated to particular populations.  

This way, policymakers will be prepared to engage with the entire community, regardless of the varied 

rationalities that exist.   

Understanding and acknowledging the different rationalities that exist within a community is a 

key step when attempting to engage with the public.  Communication is most effective when it is aimed 

at a specific population.   This project utilizes effective communication strategies in order to engage with 

the public while drafting and implementing a riparian ordinance for their community.              



The development of industrial land in the Netherlands: a polycentric 
approach towards more free market 
 
 
Though industrial land in The Netherlands is not a public good in the strict sense of the words – 

a small part of the industrial estates has been developed by the private sector – municipalities 

have nevertheless often treated the provision of industrial land more or less similar to the 

provision of other public utilities like energy and water provision or infrastructure development 

(Needham, 2007). 

The fact that municipalities are still involved as a regular market supplier of building plots 

for industrial use corroborates the existence of a strong path dependency. And there are many 

different private actors whose strategy is influenced by this path dependent behaviour of 

municipalities.  

This paper analysis the current institutional setting in the Dutch industrial land market by 

using the framework of institutional economics and more specifically institutional and provisional 

logics and aims to explore new polycentric institutional arrangements.  

The underlying motives and backgrounds of this path dependent behaviour, are related 

to Pearson’s concept of increasing returns and pursues the nature of the failure. Furthermore 

we look at the value of distinguishing between provision and production in relation to information 

asymmetries. All this leads to the exploration of nested institutional arrangements such as public 

private partnership and the development of a polycentric institutional arrangement.  

These concepts are illustrated and endorsed by a number of innovative case studies in 

The Netherlands which might serve as promising examples of new development models with 

private involvement and strengthen free market processes. 

 
 
Keywords: industrial estates, institutional economics, case study, polycentric institutional arrangements 
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Abstract 

 

The expanding interest in marine planning and management raises important 
questions for the marine-coastal interface and the role of state regulation in 
mediating conflict over use and development of the marine resource and associated 
developmental impacts on the landward side. In this context, the governance of the 
marine and coastal-marine interface represents a very particular challenge since it 
involves a complex mix of common, legal, and customary property rights and 
regulatory jurisdictions. This paper offers a case study for reconsidering these 
relations in terms of understanding the contribution that the statutory land use 
planning system can make, based on the Planning etc (Scotland) Act 2006. The 
extension of statutory land use planning controls to include the coastal and 
transitional waters (i.e. to the 12-nautical mile limit) means that finfish and shellfish 
farming developments fall to established local (terrestrial) planning authorities to 
manage and enforce. The paper considers how this institutional framework enables 
society to manage the associated external costs of aquaculture in the wider public 
interest. The paper adopts a new institutionalist perspective to examine the evolution 
from self-regulation of aquaculture through the Crown Estate to state control through 
the land use planning system. The argument is made that transaction costs are 
helpful in understanding the redesign of institutional arrangements for aquaculture 
and offer some insights for the organisational capacity relating to marine planning 
and management.  
 

Keywords: aquaculture, land use planning, development 

 



Abstract: Dismantling American’s Planned Society 

Sovereigns possess an inherent police power to regulate people and things. And over the course 

of their first two hundred years of history the governments of the United States undertook to use 

this power to solve the Nation’s problems. Local governments endeavored to put all things in 

their proper places.  State governments   attempted to shaped regional growth through placement 

of roads and sewers.  The federal government regulated commerce on the navigable waterways 

and in the air space.  

But of late there have been second thoughts.  President Ronald Reagan proclaimed that 

“government is not a solution to our problem; government is the problems.” And in 1986 when 

Reagan appointed Antonin Scalia to the United States Supreme Court and he gave Scalia the job 

of constitutionally disempowering governments.  

During his quarter of a century on the Court Justice Scalia persisted in his efforts to strike down 

government actions.  Sometimes he successfully convinced four other Justices to join him in 

deciding that laws were unrelated to a public purposes, or unconnected to interstate commerce, 

or confiscatory of private property, but more often than not he failed .   

Now the recent the Supreme Court opinion concerning the Affordable Health Care Act of 2010 

suggests that at last Scalia has mustered the five Justice majority he needs to curtail government 

activity.  This essay will consider the prospect that the U.S. Supreme Court may dismantle 

America’s Planned Society.  

Key words: constitutional law, property rights, commerce power, public purpose 
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Planning for Natural Gas Fracking on the Barnett Shale: 

The Legal and Regulatory Framework And the Role for Local Governments   

 

Abstract 

Hydraulic Fracturing for natural gas is booming in Texas. According to the State’s regulatory 
agency, of the 15, 466 new drilling permits issued in 2010, approximately 85% of those wells 
were hydraulically fractured.  Rigs are literally pulling up in neighborhoods. Faced with minimal 
state and federal regulation, Texas cities are on the front line in the effort to figure out how best 
to balance energy, industry, property rights, land use and environmental concerns. Fracturing 
employs high-pressure jets of water and a mix of chemicals to fracture rock and release natural 
gas. Serious concerns include chemical toxicity, air and water quality impacts, earthquakes, 
visual blight, traffic and infrastructure concerns, and the adequacy of water in this drought 
stricken state. 

The focus of this paper is the Barnett Shale Formation of North Central Texas which underlies 
5,000 square miles over 23 counties including the Dallas/Fort Worth area of Texas and is home 
to one of the largest drilling programs ever undertaken in an urban area. The Barnett Shale 
accounted for 25% of the gas production in Texas in 2009 with 13, 902 existing gas wells, and 
another 3,333 permitted. Historically, this area produced oil and gas from conventional 
reservoirs,  but since 2000 there has been in exponential increase in the number of wells, from 
726 to 13,740 in 2009. Gas production increased over 3,000% from 1998 to 2007, from 94 
million cubic feet per day to over 3 billion cubic feet per day. 

Drawing lessons for planning practice and regulatory reform, this interdisciplinary law and 
planning paper reviews the status of both the science and the law at the federal, state and local 
level related to hydraulic fracturing on the Barnett Shale in Texas.  This paper seeks to identify 
regulatory gaps at the federal and state level, and evaluate the extent to which local governments 
have been able to successfully fill those gaps. Many cities over the Barnett Shale have already 
adopted extensive oil and gas ordinances and struggled through multiple amendments. This work 
aims to both provide information that may assist the State Legislature and Texas local 
governments, as well as to report on that experience for the benefit of other communities.  
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Incorporating Water Rights in Local Land Use Planning and Regulation 

 

Commentators have noted that “[t]here is a need for a concept of “wet growth”: integration of concerns 
about water quality and the availability of water supply into the density, form, pattern, and location of 
land development” (Arnold, 2005).  However, implementation “this merger of water law and planning” 
has not been widespread (Wolf 2006). Two recent developments present the opportunity to examine the 
practical implications of implementing this concept. 

In Kittitas County v. Eastern Water Growth Management Hearings Board, 172 Wash.2d 144, 256 P.3d 
1193 (2011), the Supreme Court of the State of Washington (“the court”) held that local governments in 
the state must regulate land use to ensure that development has adequate water rights to provide water 
supply. The court rejected Kittitas County’s argument that the State Department of Ecology held the 
exclusive right to determine the legal right to water.  

The issue in Washington state includes consideration of “exempt wells”. Exempt wells are withdrawals of 
groundwater that do not have to comply with all the requirements of the law regarding water 
appropriation in 15 western states (Utah does not allow for exempt wells). Most of these states use the 
prior appropriation doctrine (“first in time, first in right”) and the exempt well doctrine generally allows 
certain uses to circumvent the priority requirement. Many contend that exempt wells promote sprawl by 
allowing land consumptive development in rural areas and the exempt well regulations are being debated 
in several states. 

On the east coast, where the “reasonable use” doctrine generally governs, and priority is generally a 
factor, Maryland Code, Art. 66B, § 1.04(b)(1)(iii), passed in 2006, requires that counties in that state 
include a “water resources element” in the local comprehensive land use plan. This element must address 
whether adequate drinking water supplies exist, as well as wastewater and septic issues. Local 
governments in Maryland have struggled with the technical issues involved in developing the water 
resources element as well as how best to coordinate with state agencies that regulate water supply. 

The Washington state decision and the Maryland statute raises questions of whether and how local 
comprehensive land use plans and ordinances should incorporate issues of water rights and water supply. 
This paper discusses these issues and includes a discussion of whether local governments should or do 
possess authority to make determinations addressing the legal availability of water. If such authority 
exists, do local governments possess the expertise to address these issues? If not, how should state 
agencies that regulate water rights collaborate with local governments to efficiently and effectively 
incorporate state water rights law into local land use planning and regulation? 

This paper seeks to develop a framework to incorporate water supply issues into local land use planning 
and regulation. The author draws on the experience of local government planners in Maryland and 
Washington state to determine issues and possible solutions. 
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PLPR abstract for track: Changing institutional and organizational forms in planning 

 

Exploring transitions in planning appeals in England and Northern Ireland 

 

In England, Wales and Northern Ireland devolution and decentralisation are bringing about significant 

changes in planning in relation to structures, institutions, and process and policy.  This paper will 

explore the relevance and value of independence and impartiality in decision making, focusing upon 

the value of having an independent review body for planning decisions through a comparison 

between the Planning Appeals Commission (PAC) in Northern Ireland and The Planning Inspectorate 

(PINS) in England and Wales.   

Article 6(1) of the Human Rights Act (1998) guarantees that everyone is entitled to ‘a fair and public 

hearing within a reasonable time by an independent and impartial tribunal established by law’. In 2007 

the High Court in England ruled on a challenge made by four prisoners who argued that the Parole 

Board was ‘too close to the government and its decisions were not “objective”’.  The High Court ruled in 

this case that the Parole Board was not sufficiently independent of Government, being part of the 

Ministry of Justice.  Restructuring followed to ensure the adequate degree of independence existed 

between this review body and the responsible government department.  Despite such challenges 

elsewhere to the institutional arrangements in England and Wales, regular reforms to the planning 

system has only resulted in PINS evolving from a direct arm of government to a semi-autonomous 

Executive Agency of the primary department with responsibility for planning.    

In contrast to the situation in England and Wales, Northern Ireland undertook significant restructuring 

in 1973 as a response to the ‘deeply fractured geography’ (Murtagh, 2001). This restructuring involved 

the centralisation of planning powers into the Planning Service, an Executive Agency of the 

Department of Environment.  The Planning Appeals Commission (PAC) was set up as an independent 

appellate body, established under statute, to deal with a wide range of land use planning issues. 

Currently, though Northern Ireland is in the process of decentralising power back to local planning 

authorities through the Review of Public Administration (RPA), the PAC remains as an independent 

body; separate from government. 

The modern planning system was designed to ensure that the public interest rather than private 

interest was the key consideration for decision-makers.  The right of appeal is intended to provide an 

independent and impartial tribunal required by law and referenced in Article 6(1) of the Human Rights 

Act. This means that the ‘state’ can act as an arbiter in a neutral manner, reflecting one of the core 

argued roles of the planning system (Rydin, 1998). With England and Wales questioning the 

appropriateness of the current arrangements in the distribution of power in decision making in 

planning, PINs has, rather than being challenged on its role, been given greater responsibility by 

absorbing the previously independent Infrastructure Planning Commission (IPC).  This suggests that 

national level decision making is being brought closer to central government with an associated 

reduction in independence and democratic accountability. 

In the paper, primary and secondary research will be used to present and identify the potential 

implications of the arrangements currently in place in England and Northern Ireland. The study will 

also include the potential implications for the Judicial Review process, and the potential need for 

change in the structural approach and arrangements of the two systems.  
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Hydraulic Fracturing, Unitization, and the Role of the Dissenting Landowner  

Hydraulic fracturing of shale is huge these days in Ohio—or at least it promises to be huge.  News 
accounts and politicians, environmentalists and business interests either laud it or revile it.  Some say 
it will save Ohio’s economy.  They say hydraulic fracturing will usher in a new economy based on oil 
exploration and production.  They say an economic boon will trail them as they work to locate oil 
and gas entrapped in shale rock and entice it to the surface.   They will tempt it to the surface using a 
controversial technology which, although not entirely new, is relatively new to Ohio.  Some insist 
that hydraulic fracturing will ruin Ohio’s environment and endanger its citizens.  Among other 
concerns, they argue that the wells drilled for hydraulic fracturing are not sufficiently secure to 
protect the groundwater resources through which they pass, that shocks to the earth by high 
pressure injection of chemical laced water can cause earthquakes, that the demands it places on local 
water supplies are too great, and that methane leaks at extraction sites are uncontrolled and 
dangerous. 

A relatively old legal mechanism called forced pooling, or unitization, allows drilling companies to 
acquire access to minerals beneath private property, even when a landowner objects. To date, thirty-
eight states have enacted a version of a unitization law. The specific rules vary somewhat, but the 
bottom line is the same.  Drillers generally can extract minerals from a large area or "pool" -- usually 
a minimum of 640 acres -- if leases to do so have been negotiated for a defined percentage of that 
land with neighboring landowners. The company can then harvest oil or gas from the whole area, 
despite the disagreement of a landowner within that area. In most situations, drillers cannot build 
wells or other ‘surface disturbances’ on the unleased land.  Therefore, to access the minerals that lie 
beneath it, they use horizontal wells that run beneath the unleased parcels.1

Ohio is eager to support oil and gas development, is working quickly through regulatory questions 
and allows for compulsory unitization of land to support the development.  In this quickly changing 
regulatory, environmental, and economic development landscape, this paper will explore the legal 
history of unitization in Ohio and elsewhere, and the potential challenges landowners might make to 
a unitization order in an effort to maintain control over operations taking place beneath their land. 

  With the growth of 
hydraulic fracturing, coupled with horizontal drilling, landowners who did not wish to participate in 
a drilling operation are now finding, through unitization laws, that these technologies, which many 
believe are not sufficiently safe, reliable, or regulated, are being used beneath their land despite their 
opposition. 

 

                                                           

1
 State Laws Can Compel Landowners to Accept Gas and Oil Drilling by Marie C. Baca, Special to 

ProPublica -- May 19, 2011 

 



August 31, 2012  

Submitted by: 

Liz Root, MCP  

PhD Candidate  

Knowledge for Climate / Climate Proof Cities  

Institute for Management Research  

Geography, Planning and Environment  

Radboud University Nijmegen  

Nijmegen, Netherlands  

t: 024 3612988  

e: e.root@fm.ru.nl  

 

Supervisors:  

Prof. dr. Erwin van der Krabben 

Professor of Spatial Planning 

Radboud University Nijmegen 

Institute for Management Research 

Geography, Planning and Environment 

Prof. dr.T.J.M. Spit 

Professor of  Urban and Regional Planning  

Head of Dept. Human Geography and Planning 

Faculty of Geosciences 

University of Utrecht 

 

Re:  International Academic Association on Planning, Law, and Property Rights 

Annual Conference: February 13-15, Portland,  Oregon 

 

Abstract Submission 

 

Paper Title:  

A New Financing Mechanism for the Dutch Climate Adaptation Toolkit? An Evaluation of the 

Dimensions and Applicability of Tax Increment Financing in The Netherlands 

 

Key Words: climate adaptation; financing; tax increment financing; local area redevelopment 

 

In the Netherlands, the national government has accepted the projections that climate change will take place, as 

evidenced by the national adaptation strategy that was launched in 2007. The strategy has identified the 

planning and land development process as one of the key institutional delivery platforms for local level 

adaptation, which includes determining the appropriateness of the adaptation solutions, financing, 

implementation, and long term operations. Despite this direction, the Dutch national adaptation strategy 

explicitly states that the appropriate financial instruments do not exist and financing instruments must be 

adapted or new ones developed to facilitate climate-proof investments (Ministries van VROM et al, 2007a,b,c). 

The declared need to develop new governance tools is also consistent with the findings in the academic 

literature, which highlights the imperative for more research in relation to the influence that different financing 

mechanisms, governance structures, and institutional models have on strategies to implement adaptation 

objectives. 

 



Against that background, the purpose of this paper is twofold: firstly, it responds to the research challenge to 

investigate and to evaluate alternative financing mechanisms by exploring the extent to which tax increment 

financing (TIF’s), as a future-oriented public financing mechanism, is applicable for  facilitating investment in 

climate adaptation at the local level. Drawing from the governance literature, the paper considers the 

characteristics of climate adaptation that underpins the implementation barriers, including the level of 

uncertainty in the climate science,  the lack of financial resources to support the required investments, the far 

reaching time-horizon,  and the role institutions play in framing the problem and solutions, particularly with 

respect to access to financial resources (Biesbroek et al, 20**; Corfee-Morlot et al, 2009). Secondly, this 

conceptual exploration is set against  an empirical investigation of the Dutch property tax system, wherein 80% 

of local tax revenue is pooled into a national fund (known as the Gemeete Fonds), and the conventional Dutch 

planning and land development mode of practice, known as the active land model, that has been used to 

facilitate investment in public urban infrastructure (van der Krabben and Jacobs, 2013).  The objective is to 

consider whether TIF’s, which is not currently available in The Netherlands, is applicable and a possible ‘good 

institutional fit’ (Hall and Taylor, 1996).  The concept of institutional fit takes into consideration the technical 

issues, but also the “rules of the game” (North) and the connection between institutions and  the way in which 

rules or expectations pattern action and, therefore, has implications for resource allocation (Mahoney and 

Thelen, 2010).  

 

Using a qualitative approach, the paper makes use of academic literature, policy documents and ‘grey’ 

literature, along with primary interviews with Dutch planning and policy practitioners; interviews are 

transcribed, coded, and the analysis is enhanced using NVivo software. The paper has three sections. First, given 

the extensive existing literature on tax increment financing, which tends to focus on, the one hand, debates 

pertaining to the governance flaws such as the misuse of TIF’s in relation to public policy objectives, cross-

jurisdictional revenue absorption issues (Weber, 2003/7/10), and, ultimately, the degree to which government 

risk and intervention is warranted (Smith, 2009; Chapman and Gorina, 2012), and on the other hand, the 

literature identifies a range of the advantages that TIF provides as a ‘self-financing’ tool for urban infrastructure, 

the provision of local control over local resources (Squires, 2012; Alexander 2012), and the capacity of TIF’s to 

attract private investment that supports important public policy goals (McGreal et al, 2002),  this section 

endeavors to crystallize the key strengths and weaknesses to create a set of technical, political, and social 

dimensions that is used as a lens in relation to implementing climate adaptation measures. The second part of 

the paper provides empirical background on both the Dutch planning and development process and the Dutch 

municipal property tax system using a combination of policy and government documentation and key informant 

interviews. The final section  brings together the empirical findings with the conceptual framework and the 

technical issues to identify key implications, including the degree to which TIF’s are a potential ‘fit’ in the Dutch 

planning and land development toolkit and the extent to which the rules of the game would need to be 

modified.  Overall, the ambition of this paper is to both develop an analytical model as a contribution to the 

research on the challenges associated with climate adaptation and to contribute to planning practice given the 

effectiveness of institutions often depends on its ability to generate resources (Gupta et al, 2011), which is a 

significant consideration for planning practitioners. Finally, exploring the applicability  of TIF’s in relation to 

financing climate adaptation in the context of local area redevelopment takes this mechanism into a new and 

innovative direction that has not yet been explicitly addressed in the literature.  
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Externalities as reason for land planning? Four exploratory cases 
 

Land-use planning is considered as a rearrangement of property rights. But what is the reasons for 
this rearrangement? Why do societies force themselves to change the bundle of property rights of 
their individuals? The most frequent reason given in the literature is that societies rearrange 
property rights to deal with externalities. However, a explicit definition of externality is usually 
missing in the planning literature.  
Meade (cited in Cornes and Sandler, 1996, page 39) define externalities as “an event which confers 
and appreciable benefit (or inflicts an appreciable damage) on some person or person who were not 
fully consenting parties in reaching the decision or decision which led directly or indirectly to the 
event in question”. Notice that this definition can also be applied to legitimacy or justice issues, for 
one person can feel a damage without having this damage any effect in the economy in terms of 
Pareto optimiality. 
Although other authors have tried to improve this definition of externality, none of them clarify 
when externalities become externalities and, therefore, why land-use planning may be required. In 
particular, negative externalities are present everywhere, but not all societies react to them either 
through land-use planning or through other means (Tubío-Sánchez et al., in press). Coase (1960) 
suggests that it is a legal decision to decide if a harmful effect is or not an externality, and this 
decision should be based on a cost-benefit analysis. However, many land-use regulations are not 
based on such analysis. For instance, what is the amount of smell or noisy level that can be 
considered a cost, or the amount of beauty of a forest that can be considered a benefit? How can 
planners decide about that based on cost-benefit analysis? 
 
To find answers to these questions (or to reformulate the questions), the implementation of a land 
planning act in Galicia (North-West of Spain) at local level is analysed. Galicia is region with a 
short tradition in land-use planning. In 2002 the region passed a planning act aiming at controlling 
processes of urban sprawl in rural areas. However, the act yields, after 10 years, a low level of 
implementation. Until now, only 10 % of the Galician municipalities decided to make a plan in 
compliance with act. By analysing the reasons of four municipalities (two adopters of the act and 
two non adopters) it is aimed at exploring the role of externalities in triggering land-use planning.  
 
Key words: Externalities, land-use planning, planning implementation 
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Title:


Keeping Castles Out of the Sand:


The Successful Use of TDR as a Means to Avoid Expropriation in the Coastal Zone




Transfer of Development Rights (TDR) is an advanced system of land use regulation 

intended to balance the injustice of losses and gains due to land use regulation. TDR has 

been called “the most innovative, imaginative and potentially effective technique of land use 

control...since the introduction of zoning and subdivision regulations.”
 

 TDR has been used 1

to protect farmland from development, to prevent development in floodplains, and to protect 

historic sites in cities. TDR can accomplish these goals “without any direct cost to 

government.”
 

 
2



This is a critical feature, since governments everywhere have major budgets constraints, 

especially in the recessionary economy. Yet, TDR has only found modest success in a few 

states, because of a number of common weaknesses. It has found most success in 

preserving farmland and open space in exurbia. Yet, there is a large untapped potential for 

TDR to have a role in coastal resilience and sea level rise adaptation, though its use in 

coastal areas presents some unique challenges and opportunities. The high value of 
coastal property and a lack of areas suitable for receiving zones pose challenges. 
However, there are features of coastal areas that make them more suitable to the 
effective use of TDR.



Because of the limited land area and the potential for significant loss of property values, 

TDR should be encouraged as a means to preserve natural features in coastal areas, such 

as dunes and tidal wetlands, to encourage "retreat" from the immediate coastal zone in the 

face of sea level rise and climate change. Such a system can avoid major government 

expense to acquire easements that may be required by the courts that deem compensation 

insufficient, such as the case of Harvey Cedars v. Karan
 

 recently decided by the NJ Court 3

of Appeals.





�  Jerome G. Rose, “Psychological, Legal and Administrative Problems to the Proposal to Use the Transfer 1

of Development Rights () as a Technique to Preserve Open Space.” 6 Urb. Law 919 (1974)

�  Ibid.2

�  Borough of Harvey Cedars v. Karan, 40 A.3d 75 (2012), 425 N.J. Super. 1553



Ocean City, Maryland, a community built entirely on a barrier island, instituted an innovative 

TDR program that essentially enforced a retreat strategy dating to 1993. As part of a beach 

replenishment program, the city required landowners to cede any remaining rights to land 

east of an established build-to line so it could construct a contiguous dune. The TDR 

program compensated landowners for their loss by allowing them to sell development rights 

to other property owners in a receiving district that was not on the immediate shoreline. The 

program was extensively used and over 400 rights were transferred. It should be 

considered a model for communities considering retreat strategies under the threat of 

climate change today. The benefits of using TDR to avoid taking concerns is significant - 
and can go a long way toward reconciling the health of coastal ecosystems, coastal 
settlement resilience, justice for impacted landowners, and a system of planning for 
coastal sustainability.
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Paper Title:  Adapting to Climate Change on the Oregon Coast 

 

Abstract: 

 

Sea level rise will cause a loss of up to 200 meters of coastal beach width for every meter of rise 

in sea level rise (i.e., 600 feet of beach lost for every three feet of sea level rise).  High tides, 

winds and waves, some up to 26 meters (85 feet) at sea, are occurring more frequently on the 

Oregon Coast, threatening property, infrastructure, public access areas, and ecosystems.  Oregon 

has numerous estuaries, which serve as rearing areas for important runs of anadromous fish, such 

as Chinook and Coho salmon.  These species depend on the shallow depths of bays, marsh, and 

tide flats as foraging areas and nurseries for young.  Many of Oregon’s coastal wetlands have 

been diked for farming, transportation and other development uses.  As sea level rises, tidal 

marshes will continue to be lost.  Climate change will affect various areas of the coast in 

different ways depending on whether land uplift outpaces sea level rise.  These changing 

conditions will require adaptation measures in order to ensure resilient communities on Oregon’s 

coast.  

 

Federal law, particularly the flood insurance system managed by the Federal Emergency 

Management Agency, has encouraged development and re-building in unsustainable areas.  

When disastrous floods occur, a mapping system designates the areas affected and, if proper 

local ordinances have been adopted, there is flood insurance available to help mitigate the 

disaster.  This program provides funds for planning and limited funds for acquisition of 

endangered properties, but the program is not well-funded and is subject to abuse.   

 

Oregon law provides that a landowner may seek permission to place protective structures (e.g. 

riprap) within the public easement on the beach to protect upland property developed before 

1977, but this law is frequently interpreted to allow the protection almost regardless of its 

consequences to public access and use of the beach areas.  Often, hardening of the shoreline in 



one location can have the effect of diverting waves to a neighbor’s property, worsening erosion 

on adjacent land.  The result is increasingly extended chains of riprap occupying long stretches 

of Oregon’s beaches.  As sea level rises, the public area of the beach shrinks as the distance 

between the tide and the riprap diminishes. 

 

Current common law property concepts (e.g. accretion, reliction, and avulsion), statutory law 

(i.e. Oregon’s Beach Bill and its tsunami safety bill), and administrative law (i.e. statewide 

planning goals and implementing regulations) appear to be inadequate to assure adaptation.  

Under Oregon’s land use laws, local governments have mapped the shorelands as well as 

beaches and dunes, but since the initial mapping few changes have been made to reflect dynamic 

coastal conditions.  The Beach Bill, in concept, provides for a variable shoreline to reflect actual 

conditions, but in reality the line hasn’t changed for more than 40 years.  The tsunami safety 

laws address prospective, catastrophic events, but do not account for the consequences of 

ongoing activity, such as increasingly severe storms at extreme high tides and sea level rise 

itself.   

 

Oregon is falling behind other states and many nations in planning for adaptation.  In response to 

the limitations in the current legal framework, there has been significant legal scholarship on the 

idea of rolling easements.  A broad term, often used to encompass a variety of legal tools 

including both regulatory regimes and property law concepts, rolling easements may provide a 

way to develop adaptive planning elements in order to keep people and property from harm’s 

way while allowing space for beaches and natural ecosystems to migrate and adapt to changing 

conditions.   
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Title of Paper:  NIMBYs, Stakeholders, and Legitimate Expectations – Land Use and Change in 

Oregon 

 

Abstract: 

 

Before the adoption of Oregon’s groundbreaking land use legislation in 1973, basic land use 

decisions were made by local government.  Market forces, local elections and campaign 

contributions, and externalization of development costs took precedence over broader policy 

objectives. Notwithstanding these local forces, certain overriding planning superseded local 

decisions, such as planning for freeways, concerns about water pollution, the public’s rights to 

use Oregon’s beach areas, and the location of energy facilities.  The 1973 legislation was 

directed at better coordinating the decisions affecting land.   

 

At the same time there was a sense that land use decision making, and planning in general, were 

“insiders” games.  The sense of many was that the public and the public interest were given short 

shrift in the scheme of decision making.   

 

Underlying the coordination and citizen involvement was another deeply held value,  that land at 

the end of the Oregon Trail could be owned if it was enclosed and worked.  This land would be 

owned in fee simple absolute, meaning to many people that the whole bundle of sticks would be 

held by the owner, without any deference to kings or governments.    Thus, these pioneers and 

their progeny believed they were entitled to their legitimate expectations conceived when they 

acquired the land and developed it as they worked it.   

 

Out of the 1973 legislation and its implementing statewide planning goals, came a mandatory 

requirement for citizen involvement – in all phases of the land use process, that is, in the 

planning, the zoning, the platting, and the conditional use approvals.  This high minded idea took 

the form of citizen involvement advisory committees and neighborhood advisory committees.  

But as citizens gained more clout in the process they became strong advocates for the status quo 

or even the way things were before all these “other people” moved in.  The argument was that 

some particular use might be acceptable someplace, but “Not In My Back Yard.”  Counter to this 

NIMBY reaction, the land use system evolved hard lines, such as housing needs, moratoria on 

development limited to 6 months, and how the siting of prisons is to be done. 

 

Underlying citizen involvement was another strong idea, the “Public Interest.”  Rational planning 

based on data was supposed to produce results that were in the public interest.  Rather than 



looking for ways to implement the societal goals, many planners took up the process of decision 

making by gathering groups of “stakeholders,” those with vested interests the could be helped or 

harmed by any decision.  The premise used was and remains a utilitarian one, namely what result 

will make the most people happy (or conversely, less unhappy).  Yet, while a few people may be 

adamant about one position or another, there remains the question of what is the right decision 

and what is the right reason or group of reasons for making that decision?  Stakeholders may not 

represent the general public, future generations, or be cognizant of the changing conditions 

necessary to sustain human and other life in the long run.   

 

Climate change, increased travel, and communications have accelerated interaction, which in 

turn is quickening the rate of change in our society.  Yet our charter documents as a society 

speak of unalienable rights, one of which is property. We think government should not be 

allowed to take our property, at least without due process and fair market value given.  We 

believe we have the right to protect our property against the environment, the government and 

other beings.  We generally believe that the property is “alienable,” and we should have the right 

to sell it for any purpose at a market determined price.  Further, we believe we have the right to a 

legitimate expectation that we will be able to use our property for the purposes we (not the 

government) intended when we acquired it.  We think certain rights have “vested” and taking 

those requires fair value compensation.   

 

The tools created in 1970, even with their modifications, are inadequate to deal with today’s and 

future changes.  We need to cut through the inertia of NIMBYs, Stakeholders with vested 

interests, and the extremism of some “legitimat” expectations to provide responsive institutional 

frameworks that meet the current needs or our society.  

 

Key words:  land use, change, Oregon, legitimate expectations 
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                                       ABSTRACT 

 

 

The notion of property rights has literally exploded in Anglo-Australian land law. Absent 

now is the notion that all rights except minerals are held in the land property right, which 

the community is so familiar with. The unbundling of the “bundle of legal rights” which 

were originally embedded in land has resulted in the identification a raft of hitherto 

unknown property rights such as, water, biota, carbon and previously unrecognised native 

title. 

 

In addition, there has been the emergence of new forms of property such as the electro-

magnetic spectrum, all of which must be defined in order that they may be attributed 

proper worth and managed sustainably by Australian society.  

 

The emergence of these property rights has demanded participation in the various debates 

necessary to facilitate understanding of the nature and substance of these neophyte rights. 

This paper explores the emergence of these rights and canvasses the pivotal role of notions 

of European commons in the definition of such rights in Australia, with a focus on native 

title.  

                                    KEYWORDS 

 

     Anglo-Australian property law; bundle of legal rights; commons; native title. 
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Title of Paper:   

 

Property Rights in the Context of Singapore’s Collective Sales Regime - A View From 

Another Jurisdiction 

 

Abstract: 

 

In Singapore, the Land Titles (Strata) Act (Cap 158, 2009 Revised Edition) provides the 

legislative framework for the collective sales of condominium developments. The basic 

idea is to enable the majority unit owners to sell the development to a purchaser without 

the consent of the minority owners. The proposed paper will look at, among others, the 

tension between facilitating such sales and the rights of minority owners. It will also look 

at how the collective sale provisions balance the competing interests of majority and 

minority unit owners, and the judicial approach to the issue. 

 

Other areas which will be discussed include the legislative purpose and policy objectives 

for having the collective sales regime, the unique features of condominium ownership (as 

contrasted with landed property ownership), constitutional issues pertaining to the 

collective sales regime, co-ownership issues, the fiduciary obligations in the collective 

sale process, the role of the Strata Titles Boards, incentive payments by property 

developers and the possible areas for reform. 
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Reliance in Land Use Law 

 
For generations, Americans have tapped their life savings and assumed huge amounts of 

debt in order to achieve the American dream of owning their own home.  Though investing so 

heavily in a single asset is a rather risky move on its face, buyers have been induced to purchase 

homes by a slew of public policies, most notably zoning ordinances that buffer single-family 

neighborhoods against an invasion of unwanted uses.  As a result, homeowners have a fairly 

convincing argument that they possess some sort of vested reliance interest in the existing zoning 

of their neighborhoods that should prevent municipal authorities from enacting unwanted zoning 

changes. 

 

Courts, however, have not been receptive to homeowners’ pleas when such zoning 

changes are threatened.  While courts will frequently safeguard the reliance interests of 

landowners who have undertaken substantial expenditures to develop their property, they offer 

no such protection for the reliance interests of landowners who desire to prevent development on 

neighboring property.  I argue that the judicial distinction between developers’ and neighbors’ 

reliance interests rests on judicial intuitions about the nature of the local political process: Courts 

suspect that homeowners are likely to be the dominant faction in most municipalities and can 

therefore prevent unwanted development through their influence with city hall, whereas 

developers are unlikely to be powerful in a local political process dominated by anti-

development homeowners, especially once a developer has made substantial expenditures on a 

particular project.  This conclusion leads to a broader insight: Judicial review of land use 

decisionmaking is largely driven by a desire to protect the reliance interests of both developers 

and homeowners.  Thus, courts are generally deferential toward most municipal land use policies 

that privilege homeowners’ reliance interests but occasionally temper that deference with 

solicitude for developers. 

 

The courts’ fetishization of reliance interests has come at a substantial price, however.  

For the sake of protecting reliance interests in existing zoning schemes, courts have essentially 

reified a longstanding pattern of de facto income and racial segregation in most metropolitan 

regions by licensing suburban communities to maintain zoning barriers that enforce such 

segregation.  Moreover, I conclude that the judicial enterprise to protect reliance interests by 

empowering local governments is entirely self-defeating because, as the recent real estate 

downturn vividly illustrates, property values are determined by a complex web of forces well 

beyond the control of local governments. 

 

Keywords: Zoning, Local Government, Public Choice 
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The relat ionship betw een land policy and spat ia l planning  

 

An explanatory history of the interact ion of land policy and spat ial planning in the 

Netherlands 

 

F.M. van St raalen1 
 

Keyw ords: land policy, spat ial planning, the Netherlands 

 

Spat ial planning and land policy are inext r icably bound up with each other. Land policies 

can be considered a const ruct  of spat ial planning and property relat ions in land (Davy, 

2012) . The foundat ion for this const ruct  is twofold. Land policies are shaped as a result  

of pr inciples and object ives (discourses)  concerning property and land use, as well as the 

outcomes of planning pract ices in which land policies are implem ented. Addit ionally, the 

reverse statem ent  also holds value:  changing land policies will have a altered influence 

on planning processes. To improve the qualit y and effect iveness of policy implem entat ion 

in planning processes, insight  into the mechanisms behind the ( re)shaping and use of 

policies in planning processes is vital.     

 

This paper explores the relat ionship and interact ion between land policy and spat ial 

planning. The object ive of the study is to understand the background to and determ ining 

factors in the development  of land policy as a result  of changing discourses and spat ial 

planning processes. The paper discusses the relat ionship between planning and land 

policy in the Netherlands. The quest ion is whether or not  Dutch land policy is a derivat ive 

of the Dutch planning culture? The analyt ical fram ework of the study m akes use of the 

st ructurat ion theory of Giddens (1984)  and the Policy Arrangem ents Approach of Van 

Tatenhove et  al. (2000) . Different  land policy docum ents in recent  Dutch history (1950-

present )  were studied to understand the arrangem ents (organisat ion, rules and 

resources)  of land policies and the reasoning behind changes in Dutch land policy. 

Likewise, planning processes were studied to understand how policy object ives and 

inst ruments are used as st rategies of stakeholders – both governm ental and non-

governm ental-  in planning processes. Finally,  the implementat ion of policy changes in 

planning pract ice was invest igated. 

 

Results of this research show that  the perceived cont rol of governm ental authorit ies over 

planning processes is one of the determ ining factors in changing land policies. I f land 

policies do not  support  governmental planning object ives or if other (non-governmental)  

stakeholders use land policy inst rum ents to their advantage in planning processes, land 

policies are discussed and if necessary changed. Furtherm ore, changing discourses, for 

example as a result  of polit ical m odernisat ion or innovat ion, also spark policy changes. 

The study also shows a different iat ion in governmental choices concerning the 

implementat ion of land policy object ives and the applicat ion of land policy inst ruments in 

planning pract ices. This means policies leave room for diverse st rategies, which 

sim ultaneously have effect  on the outcome and success of planning projects. 

Consequent ly, these outcomes influence the perceived success of land policy object ives, 

turning into possible new policy changes.  
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Urban-rural energy partnerships as a part of sustainable land management 

 

Keywords: Energy policy, urban-rural linkages, land use, Land management 

 

In consequence of the nuclear accident in Fukushima in March 2011, the national energy policy in 

Germany has been changed radically. In June 2011, the parliament has decided the nuclear power 

phase-out, called “Energiewende” (energy turnaround). The operation of the last atomic power 

stations will end in the year 2022. To guarantee energy supply, alternative resources based on 

renewable energies have to be explored.  

Currently two main alternative supply concepts are in rivalry: Centralized solutions compete against 

decentralized ones. Following the concept of decentralized energy systems, at least the bigger 

municipalities will not be able to cover their energy demands within their own boundaries. New 

forms of cooperation are necessary: The core challenge for a municipality is to realize the supply in 

exchange with surrounding suburban and rural areas. This leads to institutional challenges and to 

new land use conflicts. 

An institutional problem is the gap between governance of flows and governance of space and place: 

The current energy policy is basically a sectoral policy of flows. In opposite to that, a decentralized 

energy system also raises the question of an integrative spatial policy. This is because renewable 

energy sources change the land use. Therefore the discussion about new forms of energy policy 

should not only be combined with the discussion about added value but also about land 

management overcoming the dichotomy between “urban” and “rural”. 

However, owing to industrialization and globalization this dichotomy started dissolving and 

transitions amongst the two categories increased, whereas in many analytical and political concepts 

the defined dichotomy between “urban” and “rural” persists up to now. Reasons for that are an 

indifferent and simplified use of indicators like land cover or GNP and the missing reflection of 

interrelations in particular.  

In consequence, an alternative and more integrative approach to space is the concept of urban-rural 

linkages. According to the definition of Massey (2005), with space being a product of interrelations 

constituted through interactions and always under construction, urban-rural linkages must be 

reconsidered, especially with regard to the consideration of flows and the interconnections between 

flows and land use. So far, however, the relationships and flows in between “urban” and “rural” have 
been analyzed and discussed rarely. A review of scientific literature indicated a lack of comparative 

data on flows (SPESP 2000). Compared to other flows, analysis about flows of energy is often missing. 

Additionally knowledge about complex land use changes is limited.  



This fact has been one of the reasons for the funding measure “Sustainable land management”, 

initiated by the German Federal Ministry of Education and Research in 2008. Meanwhile, 25 

transferable joint projects (in two modules) all over the world are funded. The research program 

focuses on regions which are severely affected by climate and structural-demographic changes. All 

projects work on a transdisciplinary basis in order to overcome barriers between disciplines, to 

include local stakeholders and to elaborate action-oriented concepts and strategies. 

The Scientific coordination project of module B, located at the Leibniz Centre for Agricultural 

Landscape Research, reflects core research questions of the funding measure. Concerning the energy 

turnaround the focus is set on understanding energy related spatial linkages between rural and 

urban areas, developing models of functional governance and dissolving the rural-urban divide. 

In consequence, the current land use policy and the planning instruments have to be analyzed 

concerning their suitability with regard to functional governance. This requires an analysis of the 

multi-level spatial planning system, of the impacts of sectoral planning on land use and its interaction 

with other governance modes such as cooperation and negotiation processes. “Urban-rural energy 

partnerships” could then be a new form of cooperation realizing a decentralized energy system. The 

term can be defined as the cooperation between several actors like public authorities, business, civil 

society and intermediary organizations to develop a sustainable decentralized energy system.  

Urban-rural energy partnerships will imply land use planning instruments which bridge the gap 

between urban and rural areas. Beyond that, they combine land use and energy policy and are based 

on cooperative forms of spatial development processes. Thus they also imply a debate about 

sustainable land use and are an integral part of sustainable land management.  
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Paper Title: The Quiet Revolution Goes West: The Oregon Planning Program 1961-2011 

 
Please consider this article for following tracks: 1) Land Use Policy and Governance, 2) 
Planning History, and 3) Planning Process, Administration, Law and Dispute Resolution 
 
Abstract 

 

This paper examines the beginnings of the Oregon planning program, chronicles the influence of 
The Quiet Revolution in Land Use Control in the development of that program and offers some 
thoughts evaluating that program in the light of the objectives of that work.  This work, authored 
by Fred Bosselman and David Callies, was a significant influence on the Oregon program, one of 
a number of circumstances and personalities that coalesced in 1973 when that program was first 
conceived.   

 
In addition to the history of the formulation of the Oregon land use program, this paper 
demonstrates how Oregon’s particular history provided the grounds for that program and how 
Oregon began deviating from traditional notions of planning beginning in 1961, when the state 
commenced a relationship between its tax and land use systems in order to preserve farmland, 
through1979, when the present structure of the system was completed.  It was during 1973 that 
Oregon’s Governor McCall was able to dedicate a significant portion of the legislative assembly 
to address planning reform.  An inside look at that session depicts the political wrangling that 
preceded adoption of Oregon’s Senate Bill 100, creating the modern land use system, and 
presents the context for Oregon’s unique approach to protection of farmland. 

 
With the creation of the Land Use Board of Appeals in 1979, the current form of the Oregon 
planning program was fully in place.  The difficult work of interpreting, applying, and revising 
the broadly worded Statewide Land Use Planning Goals had just begun.  These were 
controversial tasks, marked by frequent litigation and legislative intervention.  Because planning 
was now meaningful, it was now a political act.  Several examples of these controversies are 
provided, including the Rajneeshpuram development and related litigation, regional planning, 
formation of the Columbia River Gorge Commission, and destination resort planning.  These 
examples represent the trials and tribulations of application of Oregon’s planning system since 
the 1970s.  

 
Bosselman and Callies had a bold vision for the course of planning and plan implementation in 
the United States, a vision that emphasized planning as the standard for land use regulation, 
included a strong environmental component, and emphasized the role of the state in both 
planning and plan implementation.  The paper concludes with an analysis of the program, 
evaluated in terms of the stated objectives of the Quiet Revolution -- plan consistency, 
environmental preservation and an enhanced role of the state in setting and implementing 
planning policy. 
 
Keyword: Intersection, History, Plan Implementation, Politics 
PDX_DOCS:478068.1 
 



Dutch difficulties with ‘spontaneous city’ in a tightly coupled system of urban development 

 oost Tennekes, Edwin Buitelaar, Maaike Galle and Niels Sorel J 
Abstract Dutch urban development and planning are internationally known as being integrated and comprehensive (Buitelaar 2010). For many decades, urban development projects have been of a relatively large‐scale and aimed at linking various land uses, both financially and organizationally. Profitable land uses often pay for those that need gap‐funding. Hence, large areas have been developed as projects, with a clear beginning, an end point and a relatively clear image of the end‐state. However, the current financial and economic crisis, in combination with the long‐term economic and demographic prospects, have put this approach to urban development under pressure and scrutiny. Dutch municipalities are now looking for alternative ways of organizing urban development. Bottom‐up (in Dutch policy discourse called ‘spontaneous’ or ‘incremental’) development is one of these alternatives (Buitelaar et al. forthcoming). Instead of development by the municipality in cooperation with a select group of actors that have committed themselves to realize the plan integrally, development should take place through separate, though not uncoordinated,  initiatives of whatever market or societal actor sees possibilities in the area. Whereas in other countries this more ‘facilitating’ instead of a ‘developmental’ role in planning for municipalities may be the normal practice (Tennekes, Harbers and Buitelaar 2012), in the Dutch context it means a fundamental change, one might even say a paradigm shift.  This paper does not address the question whether such a change is desirable, but analyzes which institutional barriers to this new type of organization of urban development have evolved over the past decades.   An important barrier is that present Dutch practice of urban development is geared towards realization within a limited time span. Formal and informal institutions are formulated on the basis of the assumption that different developments in one area are being realized more or less simultaneously. This creates a ‘tightly coupled system’ (Weick, 1973; Perrow 1999), which cannot cope well with the uncertainty that is inherent in ‘spontaneous processes’ of urban development.  In the paper we describe two ways in which this coupling mechanism is created through formal rules. First, zoning regulation incorporates rules – for example on calculation of environmental pressures ‐ that demand a degree of certainty about the total of developments in the area, that within the framework of the spontaneous city can never be reached. What is developed, how, by whom, and whether something is develo ri.  ped at all, is largely unknown a prioSecond, formal rules with regard to cost recovery, of municipal investments, demand for certainty about the total program, and for one distinct moment in time when the ‘bill can be closed´, a demand that spontan‘ eous development’ cannot meet.    The paper describes in detail these mechanisms, and gives case descriptions of the way Dutch unicipalities try to cope with these problems under present law.  m 
Keywords rban development; Netherlands; institutional barriers to change; system theory  U 
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Abstract  

Amelia Thorpe, Lecturer, Faculty of Law, University of New South Wales 

 

Title: Protest, objection, exclusion? Reflecting on the role of the public in the 

planning of Sydney  

 

Abstract: Perhaps more so than in other places, the relationship between 

development and conservation has been fiercely contested in Sydney. Since 1979, 

much of the contest has centred on public participation provisions under the 

Environmental Planning and Assessment Act 1979 (“EPA Act”). Like Oregon’s land-use 

planning laws, the EPA Act has attracted considerable praise. In its consolidation of 

planning and environmental assessment, and especially in its provision for public 

participation and promotion of the public interest, it was ground-breaking 

legislation. However, the EPA Act is less like Oregon’s in the degree to which it has 

been contested. After more than 150 amendments, Sydney’s planning laws are now 

being rewritten altogether.  

 

This paper will explore the way that public participation in the planning of Sydney – 

and the contests over it – has been shaped by the green ban movement of the 1970s. 

Hailed by Paul Ehrlich as the birth of urban environmentalism, the green bans were 

unprecedented in bringing together diverse groups, ranging from workers to 

wealthy homeowners, and in bridging and broadening discourses on environmental 

issues, labour, womens, gay and Indigenous rights. Far beyond their import in 

saving historic buildings and bushland across Sydney, the green bans strengthened 

environmental and human rights movements locally and internationally. The 

passage of the EPA Act was a direct result of the green ban movement, and the form 

of that legislation owes much to the nature of the bans. 

 

This paper will explore a potential counter-narrative to that usually associated with 

the EPA Act. Reviewing the history of Sydney’s planning system, it will highlight the 

fact that most of the praise for the EPA Act has been retrospective: at the time it was 

passed, the EPA Act attracted considerable criticism. I will suggest that association 

with the green bans has encouraged a romanticized understanding of the EPA Act, 

and will argue that the green bans in fact contributed to the embedding of an 

adversarial approach to public participation in the planning of Sydney. The diverse 

groups involved in the green ban movement – unions, landowners, public tenants, 

human rights activists – were united by little more than opposition. This gave rise to 

legislative provisions for objections and appeals by third parties, rather than 

provision for more collaborative forms of participation. In setting out such an 

adversarial form of participation, the EPA Act established a framework that was 

bound to be contested. 

 



Reflecting on the legacy of the green bans in the context of economic restructuring, 

this paper will examine the parallels between the shift in the nature of the bans after 

the long economic boom ended in the mid 1970s with the more recent shift in 

planning discourse prompted by the growth of neoliberal approaches.  While the 

movement was conceived with expansive social and environmental goals, the later 

bans were much narrower in their objectives. Over time the two have been 

conflated, but it is important to recognise that only the later approach was 

translated into legislation. I will argue that the more comprehensive issues raised by 

the early bans must be addressed if Sydney’s new planning system is to fare better 

than its predecessor.  

 

 

Mailing address: Faculty of Law, University of New South Wales, Sydney 2052 

Australia 

Telephone: +61 2 9385 7602 
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I am not currently a student, but am planning to commence a doctorate in 2013 so 

would like to be kept informed about the PhD meeting next year.  
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The Next Forty Years: 

An Approach to 

State-wide Growth Management in Oregon 

 

 

 

 

In 2013, Oregon celebrates the 40th anniversary of landmark legislation that reflected a 

clear vision and political courage and revolutionized how the State manages growth.  

Today, the State is recognized as one of the most livable areas in the country.  The 1973 

Oregon Land Use Act, SB 100, was the culmination of efforts by an unprecedented 

coalition of business, environmental and farming interests.  The program was designed in 

an open process that engaged thousands of citizens who defined its vision and goals.   

 

In this paper, we examine how this state-mandated local land use planning began 39 

years ago and some lessons for today.  We also analyze several ballot measures designed 

to eliminate or change major elements of the program and why some failed and others 

succeeded.   

 

Although conditions supporting the program and its goals and objectives are still valid, 

the overall environment has changed. Our population has grown substantially and a 

majority of citizens have no personal history relating to that time. Our economy is no 

longer as dependent on natural resources.  These demographic and economic changes 

have altered the dynamics that produced the program.  We analyze the significance of 

these changes and its weaknesses and suggest a solution: statewide growth management 

planning.  

 

Today, Oregonians want to protect the environment but they are equally concerned about 

jobs, economic development, and efficiency of our infrastructures, the quality of our 

educational institutions, climate change and a score of other socio-economic problems. 

All these issues as well as land use planning are linked and should no longer be treated as 

independent subsystems.  SB100 gives local governments the responsibility for 

comprehensive planning.  However, an unintended consequence froze the State’s 

settlement pattern.  It has remained the same since 1870 with 82% of the population 

concentrated in the 13 counties of what is now the I-5 corridor while many areas remain 

under-populated. 

 

As we look forward to the next 40 years or more, this paper explores how migration from 

other parts of the country to Oregon could accelerate growth rates.  We are blessed with a 

moderate climate, relative abundance of water, and communities with some of the highest 

livability standards in the nation. Global warming and the problems it is creating in the 

South and Southwest could produce movements of climate refugees towards the 

Northwest.  

 

In our paper we examine the prospect of continuing past growth rates that could double 

our population in less than fifty years to ten million Oregonians by the year 2100. We 



suggest a future urban pattern that should be more balanced among the various regions of 

the state.  We discuss identifying areas where new towns could be built and the level of 

economic and needed infrastructure investments needed there and in existing 

communities. 

 

What we propose is to start thinking about our vision for Oregon's 22
nd

 century.  

As an initial step, we recommend that the Governor establish The Commission for the 

Twenty Second Century and charge it with the task of developing a long-term vision for 

the State that would be discussed openly by the public.  Working with this Commission 

would be a new State Planning Director housed in the Governor's Office.  The vision 

would guide development of a statewide growth management plan that deals strategically 

and effectively with the issues we have noted and other challenges not yet anticipated.  The 
result will be a vigorous integration of planning activities among relevant state agencies; improved 
coordination with planning undertaken by federal, regional and local levels of government; 
identification of new areas having potential for redevelopment and economic opportunity; and an 
overall positive impact on the future welfare and prosperity of the State of Oregon. 
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The implications for the implementation of climate adaptation of various beliefs within 

Dutch municipalities  

A comparative case study of Amsterdam, The Hague and Rotterdam 

 

Key words: urban planning, climate change, beliefs, adaptive capacity 

 

Climate change and the associated risk of flooding due to heavy precipitation can pose a 

problem for several Dutch (and non-Dutch) urban areas. Anticipating climate change by 

including climate adaptation measures in new spatial developments would prove effective 

and efficient on the long term – this is also referred to as ‘mainstreaming’.  Yet actors in 

policy sectors that are expected to mainstream climate adaptation are not always legally 

obliged to do so, which implies that mainstreaming climate adaptation depends partly on 

the actor’s willingness to act. In this paper we assume that the willingness to act is based on 

the beliefs an actor has about the topic. Climate change as topic is ambiguous and difficult to 

comprehend, which means that various interpretations are possible. Several researchers 

have analyzed the way municipalities, stakeholders or citizens perceive climate adaptation, 

but it overall remains unclear what explains these beliefs and what the implications of a 

variety of beliefs are for the implementation of climate adaptation. Obtaining insight into 

the possible beliefs existing within an organization is helpful for understanding the degree of 

urgency that the organization and its departments have for the mainstreaming of climate 

adaptation as well as the actual mainstreaming of climate adaptation or the lack thereof.  

For example, the urgency for climate adaptation could be imposed by introducing new laws. 

However, if believed rules and obligations to be inverted or not in line with the 

organizational culture, other strategies are necessary to implement climate adaptation.  

The research identifies the beliefs of departments that are expected to mainstream climate 

adaptation in three Dutch municipalities, with a focus on adapting to the calculated increase 

in precipitation. By applying the Q methodology, the aim is to reveal a wide variety of beliefs 

about the problem, cause, urgency, responsibilities and solutions in relation to policy making 

and implementation and to identify the belief patterns that exist on climate adaptation. The 

outcome of the q methodology (i.e. the belief patterns of the departments) is accordingly 

presented to each municipality separately in a focus group in order to discuss the 

implications of these beliefs for the implementation of climate adaptation. In this way, we 

learn to what extent a variety of beliefs influences the actions of an organization and if the 

difference in views should be considered a barrier to or an opportunity for the 

mainstreaming of climate adaptation. 
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2. TOPIC:LEGAL ASPECTS OF URBAN, REGIONAL AND RURAL PLANNING. 

“Local and regional legal conflicts. The convergence of public interests in the same 

territory. A case study: The project MADRID-RIO. (SPAIN).” 

 

3. Back in 2003, Madrid Regional Parliament passed two important legislative Acts with 

the specific target of starting what was called “the second decentralisation”. The 

process had the intention of removing regional competences .  Like the final passing of 

local plans at the local level. Under the new legal process, all steps would be 

undertaken at a local level, thus removing regional intervention. 

 

This process has finally not been implemented  due to lack of  political commitment, 

(even though Madrid’s regional and local governments were of the same colour). 

 

The case we will be discussing  the famous project MADRID-RIO, and the local legal 

route Madrid Municipal government followed in order to avoid regional control. A 

“singular plan” that has affected nearly half the territory of Madrid, focused on the  

restoration of the river Manzanares surroundings, the tunneling of the M-30 highway 

track and the creation of a ------------ miles green belt.  

KEY WORDS: Regional control, local planning, transformation city. 
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Real estate markets in times of crisis: a private sector’s call for 

metropolitan hierarchical planning 

 

Erwin van der Krabben 

Peter Ache 

 

Key words 

Metropolitan planning, global economic crisis, governance responses 

 

Abstract 

The changed conditions on local and regional real estate markets, due to the severe financial and 

economic turbulence, seem to call for proper planning responses. Janssen-Jansen et al. (2012) argue 

that in Western Europe the economic crisis, which may still be expected to be cyclical, must in fact be 

considered as the forerunner of a much more fundamental shift in the context for planning. In the last 

five or six decades, planning has always been based on growth, both in demographic and in economic 

terms. However, cities all over Europe now face demographic changes, while the potential for economic 

growth remains to be highly uncertain. In this changed environment planning has to reinvent itself.  

Among other things, the flexibility or adaptive efficiency of planning systems is at stake. For one thing, 

the uncertainty about future growth seems to call for a much more flexible planning approach to 

programming new developments (Halleux et al., 2012). 

One of the main issues in these uncertain times, at the metropolitan level, is how to balance the 

planning and development of new residential and commercial areas on the one hand with the need for 

stabilizing existing real estate markets and maintaining a good quality of existing urban areas on the 

other hand. In a situation of less than previously anticipated demand, new developments may bring a 

tough and undesired competition with existing real estate markets, risking further increases of vacancy 

rates and the running down of existing urban areas. It’s felt that the present tradition of network 

governance, which has replaced in many regions earlier command-and-control governance mechanisms, 

is not able to deal properly with the changed conditions. In the Netherlands, as a response the private 

sector has asked for (returning to) a much more hierarchical planning approach, asking provincial and 

metropolitan governances to be more decisive in, for instance, reducing plans for new developments in 

order to reduce competition between those developments. The way to proceed is, however, unclear. No 

doubt, the issue of regulating developments in residential and commercial real estate markets requires 

a regional / metropolitan approach. Due to what some might call institutional inertia, the ‘inward-

looking’ planning for metropolitan regions, has not always been effective.  

This paper aims to reflect on the challenges for metropolitan planning in an environment with less or 

even without growth and an uncertain economic future and analyzes the ability of Dutch metropolitan 

regions to deal with this. Regarding the latter point, we will discuss two Dutch cases of ‘new’ and 

recently adopted strategies to deal with oversupply in real estate markets on the metropolitan level. 

The first case study actually concerns a national initiative – the implementation, however, is on the 

metropolitan level – to regulate the Dutch office market in order to adjust to current market conditions. 
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The second case study relates to the region of Arnhem-Nijmegen and evaluates the regional strategy to 

reduce the amount of land that has been zoned for residential development, also in order to adjust to 

present demand levels. Additionally, we will make use of the experiences with metropolitan planning in 

Germany, intending to learn from best and worst practices with both forms of network governance and 

command-and-control governance mechanisms at the metropolitan level. 

We will argue that the wish to steer developments on the metropolitan level often contradicts with the 

continued local / municipal orientation of the financial models underlying land and property 

development. It is not very likely that a hierarchical governance model will just solve this problem. 

Instead we will argue that, to increase the effectiveness of a metropolitan network-based governance 

model, the financial model underlying land and property development must be brought at the 

metropolitan level as well. 
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Land use planning conflicts regarding the use of privately owned land reveal the 

complexity of contemporary property relations. Such conflicts arise because, despite 

powerful norms about the exclusivity of private property, people routinely assert forms of 

interest in land and resources they do not own. Non-owner claims point to ongoing 

common property interests in privately owned land and resources despite the exclusion of 

such claims from the dominant narratives of property law. This paper will argue that such 

common property interests are increasingly constrained by modern processes of enclosure 

in the context of local and global economic restructuring.  

 

The dominant narrative of property law, and often the dominant socio-political narrative 

of property relations, is that any non-owner relations to private property are subjugated to 

the power of the propertied subject to exclude and use. As Nicholas Blomely states, 

private property is “their land”.
1
 At the heart of this construction of property are 

processes of enclosure, whereby commonly used resources are privatized and formally 

controlled by an owner.  As Margaret Davies notes, the presumption that enclosure is not 

only inevitable, but is normatively good for society, underpins the property law 

frameworks that have historically facilitated such processes.
2

 

Land use planning systems purport to control and regulate the rights associated with 

private property ownership. As Richard Cowell and Susan Owens argue, they do have the 

potential to serve as a forum for alternative narratives about property and property 

regimes.
3
 However, planning law and policy are not neutral and, as a result, neither are 

the associated decision making processes.
4
 As Libby Porter states, planning “arises as an 

activity and set of practices from a locatable and cultural world-view: from a spatial 

ontology and epistemology.”
5

 
1
 (2005).Remember Property. Progress in Human Geography 29:125 at 126. 

2
 (2007). Property: Meanings, History, Theories. (London: Routledge) at 116. 

3
 (2006). Governing Space: planning reform and the politics of sustainability. Environment and Planning 

C: Government and Policy 24:403. 
4
 McAuslan, Patrick. (1980). The Ideologies of Planning Law. London: Pergamon Press at 2. 

5
 (2010). Unlearning the Colonial Cultures of Planning. Burlington: Ashgate Publishing at 44. 
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While legislative frameworks such as Province of Ontario’s Planning Act
6
 explicitly 

incorporate a range of public participation mechanisms, there is increasing pressure to 

limit access to decision making in order to promote “efficiency” and “flexibility” in the 

process.
7
 In the United Kingdom, recent “modernization” of the planning regime has 

specifically targeted what Cowell and Owens call the “subversive functions of planning” 

– avenues whereby a variety of non-owner groups have successfully used the planning 

process to raise questions and propose alternative visions of development and 

sustainability.
8

 

While planning regimes in a variety of jurisdictions face pressures to streamline decision 

making at the local or regional level, international trade agreements are facilitating a 

simultaneous rescaling of land use and environmental governance to transnational non-

state institutions and private actors. This process has the potential to fundamentally 

transform the nature of state-based land use decision making. As James McCarthy argues 

in the context of the North American Free Trade Agreement, investor protection clauses 

not only attempt to rescale governance, but also seek to radically expand property rights 

to include rights to pollute and to create environmental hazards and harms. In effect, 

shared rights to regulate and make decisions about land and resources at the local and 

regional level are enclosed and shifted to private actors.
 9

   

 

Using the case of aggregate extraction in the Canadian province of Ontario, this paper 

will consider the legal frameworks through which these contemporary enclosures are 

occurring. While aggregate development has received little scholarly treatment in 

Canada, it is emerging as one of the most contested areas of land use planning.
10

 Like 

other forms of extractive development, aggregate extraction results in a form of extreme 

enclosure – fundamentally and irreversibly transforming the subject lands, including 

surface, subsurface and hydrological features that are not legally privatized by fee simple 

ownership.
11

 The land is not simply used and controlled by the private owner – it is no 

longer, and can never be, what it was. 

 
6
 R.S.O. 1990, C. P. 13. 

7
 Land Use Planning in Ontario: Recommendations of the Environmental Commissioner 2010-2011. 

(2011): http://www.eco.on.ca/blog/2011/01/25/land-use-planning-in-ontario-ten-years-of-eco-

recommendations/. 
8
 supra note 3 at 406. 

9
 (2004). Privatizing conditions of production: trade agreements as neoliberal environmental governance. 

Geoforum 35:327. 
10

 Environmental Commissioner, supra note 6. 
11

 Binstock, Matt and Maureen Carter-Whitney. 2011. Aggregate Extraction in Ontario: A strategy for the 

Future. Toronto: Canadian Institute for Environmental Law and Policy. 

http://cielap.org/pub/pub_aggregatestrategy.php.  
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This paper explains how a permissive planning permit system is embedded in the Belgian/Flemish society and 

how this contributes to urban sprawl. We analyse the Flemish planning permit system since 1962 as one of 

different interacting planning systems, all (re)produced, maintained, transformed and struggled over by specific 

individual and collective actors and shaped by a range of institutional dynamics. We base this analysis on our 

institutionalist approach as developed in previous and current research. This approach argues for a dynamic 

analysis of planning instruments and systems, the actors (re)producing these systems and the institutional frames 

structuring the practices and strategies of these actors. The analysis shows how in the dynamics of the Flemish 

planning permit system, a general struggle between actors defending property based private initiative and actors 

arguing for collective action in space is especially apparant. In this struggle, property ownership expressed 

through a permissive planning permit system and confined enforcement of regulations shows to be predominant, 

especially in the 1960s, 1980s and 2000s. Changes in the 1990s, making the planning permit system more strict, 

have partly and momentary challenged the institutional frame which structures the predominant planning permit 

practice but left the logic of individual property largely untouched. This is due to the embeddedness of property 

rights in several Belgian/Flemish institutions, e.g. the constitution, the civil code, remnants of fordist socio-

economic structure, binding subregional land use plans, juridical ‘legal certainty’ logics, land policies, the land and 

property market etc. Today, following the international shift towards ideological neo-liberalism, the Flemish 

planning permit system has again been reoriented towards the protection of private property, which hampers the 

capacity of government to implement a coherent spatial policy and collective spatial projects. Hopefully, recent 

debates can initiate new trajectories towards a new more or less coherent spatial-societal project and new 

concomitant planning instruments. 
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Abstact 

 

Urban Development and Privatization 

Private actors have growing influence on urban development.  Examples in Germany range from  

 mere cooperation between the public sector and private entities over  

 the rise of “urban improvement districts” in which private entities carry out tasks (from street 

cleaning to policing) that were formerly assigned to the cities to 

 the development and operation of whole quarters by private entities who own not only the 

buildings but the infrastructure (e.g. streets) as well. 

These phenomenona are accompanied by a development of the law in Germany that is sanctioning and 

sometimes stimulating these developments. Examples are: 

 the approval of administrative contracts in the field of urban development first by the courts later 

by the legislator 

 the implementation of project oriented zoning plans 

 the implementation of regulation enabling the creation of urban development districts 

 an amendment of the state law allowing private entities to own public streets. 

Besides the preoccupation with those legal details a fundamental discussion about the role of private actors 

in urban development is necessary. In particular the question about the constraints of the cooperation with 

private actors must be posed: Are there general principles or is there constitutional Law that can provide 

some guidance in the decision about privatization?  

The most obvious question arises with regard to the principle of balancing, the most important legal rule 

with respect to the content of zoning plans. § 1 V BauGB (Federal Building Code) stresses among others the 

social aspects of urban planning. They must be taken into consideration in any planning process. That does 

not mean that the expectation of a profit by a private company cannot be part of the plan. But to which 

extent can the balancing process adhere to that expectation?  

Furthermore, urban development is a core responsibility of the municipalities. Municipalities cannot forgive 

this responsibility to private actors. Municipalities are under the obligation to address problems arising 

from urban developments. Does this limit the extent to which the control of such processes can be left to 

private entities?  

The field of urban infrastructures as an example shows that so called Public Private Partnerships may come 

to an end eventually. The reasons for that may be manifold. That, however, shows that municipalities must 

always take into consideration the possibility that the private entity entrusted with tasks in the field of 

urban development may not bring this development to an end or opts out at a later point. Having in mind 

that urban developments have impact on the urban fabric for many decades, this scenario seems to be 
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more likely than not. In this case municipalities must carry the full burden of a development that was at 

least partly tailored to the needs of private investors. How can this be addressed by the Law? 

And finally, is there any other constitutional law limiting the influence of private actors on the development 

and operation of urban developments. The decision of the Bundesverfassungsgericht (Federal 

Constitutional Court) to the fundamental right of freedom of speech in a private airport raises questions 

about consequence for the field of urban development.  

 

 



Urbanization from Scratch: citizen participation in green-field 

housing developments in the Netherlands and Oregon, USA 

 

 
The planner’s job typically involves managing existing urban space to optimize utility and 
livability. Only infrequently do planning officials work from a bare canvas. This opportunity 
occurs, usually at the borders of the existing built-out environment, when municipalities target 
rural land for urbanization. Where sheep now graze on land of farmers, or trees now stand, 
thousands of new homes, complete new towns or vast industrial concerns will rise as a result of 
planning decisions and development processes, whether to fulfill requirements from a higher 
governmental level or not. Intended large “urbanization from scratch” developments transform 
areas in revolutionary rather than more common evolutionary ways. Although this might seem as 
paradise for planners, these are often quite challenging processes because of the  major 
implications for the existing property rights, the difficult legal and participation processes related 
to these, but also from the perspective of the future residents.  
 
Based on our collection of qualitative data we produced from three cases of urbanization from 
scratch in the Netherlands and Oregon, USA we will analyze how citizens, can -- or should -- 
gain meaningful input in the planning of urbanization from scratch. Most planning laws require 
public participation in land use decision making, as do principles of legitimated governance. In 
these new developments, however, those entitled to speak for the “public” are often unclear.  It is 
also unclear to what extent current property ownership should be the sole sufficient criterion to 
have such influence on future unidentified citizens. We distinguish and assess the appropriate 
roles of three categories of citizen: Inhabitants, who presently live in the area to be developed, 
often owning the land; Pioneers, who move to the area in the first development stage; and 
Settlers, who will become residents of the already developed town. This research also has 
implications for large infill development in urbanized areas. 
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Abstract PLPR 2013 

Institutional price determinants of greenfield land 

Land price models have failed to explain and predict land prices in a satisfying way (Kauko, 2002). 
Most models are based on hedonic methodology and those models do not include the role institutions 
play on the land market. This article reaches an explanation for the inherent deviation between model 
and reality by focusing on the uniqueness of each transaction, caused by institutions affecting the 
transactional context of land exchange.  

There are, at least, three categories of institutional variables that are theoretically expected to have an 
effect on land prices: (1) the transactional context, (2) the additional arrangements that are made 
between buyer and seller and (3) the property rights that are exchanged. Land transactions are not 
only coordinated by price, in a market context, but also by rules and trust in respectively hierarchies 
and networks (Needham & De Kam, 2004). The formal and informal institutional contexts differ for 
each transaction, also due to this variety of coordinating mechanisms. For example, arrangements 
made within networks are affected significantly by the degree of trust between actors (Adams, 
Leishman & Watkins, 2011). We need to look better to what is subject to a land transaction in terms of 
property rights and additional arrangements and in what context the transaction takes place.   

This article presents a statistical analysis of all the available greenfield land transactions (304) in the 
period of 1998 till 2005 within three Dutch city regions. The purchase-agreements of all these 
transactions have been analyzed on  the institutional aspects. The institutional impact on the land 
price has been established using both a descriptive and an explanatory analysis. The descriptive 
analysis shows that the land prices of 284 transactions are potentially institutionally influenced 
because either not only full ownership but also other property rights were exchanged, additional 
arrangements were made between buyer and seller or the transaction took place in a network or 
hierarchical context. The explanatory price model, in which these institutional variables have been 
included, is quite convincing with several significant price effects.  

Conclusions can be drawn regarding two main questions. First, to what extent do specific institutional 
factors matter in the land price-making process? Second, to what extent can we speak of land prices 
at all, considering that institutional factors make almost every land transaction unique? The overall aim 
is to gain a better insight in the working of the land market as an institutional system. 

Keywords: Land price, institutions, land market, price models 
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“Sides of the same coin: Planning law in South Africa”  

Professor Jeannie van Wyk, LLD 
 
The planning law system in South Africa resembles the two sides of a coin. One side shows planning 
law that is still largely grounded in the colonial and apartheid past, where the division of land on a 
racial basis informed the planning system (Oranje M and Berrisford S “Planning law reform and 
change in post‐apartheid South Africa” in Hartmann T and Needham B (eds) Planning by law and 
property rights reconsidered 55‐70). Evidence is a recent court decision where a regional spatial plan 
was found to be unconstitutional because it was rooted in apartheid (Shelfplett 47 (Pty) Ltd v MEC 
for Environmental Affairs and Development Planning 2012 (3) SA 441 (WC).  The other side shows a 
new and developing planning vision based on a progressive, yet from a planning point of view, 
somewhat complex Constitution that has been in place since the country’s transition to democracy 
in 1994. The unfolding merger of these components raises some interesting and intricate issues. 
  
The Constitution provides for government to be constituted as three distinctive, yet interdependent 
and interrelated spheres, named ‘national’, ‘provincial’ and ‘local’ (s 40(1)). Each sphere has 
specified legislative and executive competences.  In the area of planning, national and provincial 
government have concurrent legislative and executive competence in respect of ‘regional planning 
and development’, ‘urban and rural development’ and ‘municipal planning’ (ss 44 and 156 read with 
Sch 4). Provinces have exclusive legislative and executive competence over ‘provincial planning’ (s 
104 read with Sch 5). Local government has executive authority and the right to administer the local 
government matters in Schedules 4 and 5 (s 156(1)). 

The relationship between provincial and local government has been at the centre of the legislative 
development of planning since 2001, where new statutes were introduced at regular intervals, only 
to falter because of concerns that the powers allocated to these two spheres of government would 
be unconstitutional. This issue played out in the courts with the Constitutional Court,  (Johannesburg 
Metropolitan Municipality v Gauteng Development Tribunal and Others 2010 (6) SA 182 (CC)) holding 
that a decision taken by a provincial planning authority cannot bind a local authority. This landmark 
decision was the catalyst behind the drafting of a new national framework Spatial Planning and Land 
Use Management Bill in 2011 (B14‐2012) (‘SPLUMB’) to regulate ‘provincial planning’ and ‘municipal 
planning’. Not long after the its appearance, government initiated the drafting of planning legislation 
for five of South Africa’s nine provinces ‐ to also regulate ‘provincial planning’ and ‘municipal 
planning’. The remaining four provinces had either already drafted or were in the process of drafting 
new provincial planning legislation. The result of these initiatives will be that in the near future 
South Africa will have one national and nine provincial planning statutes.  

The reaction to these initiatives is mixed. The introduction of new planning legislation that will 
eradicate the vestiges of apartheid planning cannot happen soon enough. Simultaneously, there are 
concerns about having one national and nine provincial statutes (and their regulations), each 
containing different provisions and procedures. These include the intricacies of drafting provincial 
legislation that will not conflict with national legislation while maintaining some autonomy and 
flexibility for provinces; determining the content of legislation where little clarity exists on the 
precise boundaries of ‘provincial planning’ and ‘municipal planning’ as well as uncertainties for the 
planning profession where each province has its own set of legislation that differs from other 
provinces, especially in a country beset by capacity problems.  
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Smart Growth: State Strategies in Managing Sprawl 
 
States hold in trust some 46 million acres of land for purposes established by federal grants in 
statehood acts. These trust purposes remained largely unenforced until the early twentieth 
century when the United States Supreme Court, in Lassen v. Arizona Highway Department, 
interpreted the Arizona–New Mexico Enabling Act to impose strict management duties on the 
State. Even though no other statehood act included the detailed requirements contained in the 
Arizona–New Mexico Enabling Act, somewhat surprisingly, a number of state courts proceeded 
to interpret their statehood acts to impose similar restrictions.  
 
This Article examines the evolution of management restrictions imposed on federally granted 
state lands as a result of recent state trust land litigation. The Article concludes that devoting 
state trust land to activities at below market value—for example, grazing leases—violates the 
trust. On the other hand, managing trust lands for recreation and wildlife purposes does not 
necessarily violate the trust so long as these purposes generate the greatest revenue over the 
long run, and courts seem willing to defer to state decisions emphasizing long-term value over 
short-term economic gain. 
 
The U.S. population is growing at a rate of approximately 2.7 million people per year. In many 
states, failure to plan for and accommodate this rate of growth has led to patterns of 
uncoordinated and sprawled development, characterized by large lot sizes, loss of green space, 
an absence of multi-function roadways, and large distances between destination points. As a 
result, sprawl has led to increases in greenhouse gas emissions, reduced air and water quality, 
and stress on regional ecosystems. Economic consequences include greater infrastructure and 
energy costs passed on to taxpayers, and harm to the agricultural and tourism industries.  
 
Smart growth programs are described as a set of land use policies and controls that aim to 
contain growth and minimize the above impacts. While a handful of states have attempted to 
implement smart growth plans, very few have been successful in decreasing traffic, protecting 
the environment, and providing affordable housing, in lieu of accommodating high growth rates.   
 
The existence of a smart growth plan in and of itself is not determinative of successfully 
managing growth. This article addresses the varying levels of state involvement in land use 
planning and smart growth management schemes, by comparing and contrasting the land use 
systems of different states using bottom-up and more top-down planning approaches. 
Specifically, it uses Oregon’s land use system as a model for a successful smart growth state. It 
concludes that proactive state involvement in land use planning is necessary for smart growth 
programs to succeed. Proactive state involvement is necessary to successfully implement 
a smart growth program  
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Planning is Political‐‐Except When It Isn’t. 

City councils, mayors, and other local elected officials are consumed by questions of how much 
development to allow, where that development should occur, and what type of development it should 
be. In fact, managing and planning for growth are a large part of what local politicians do (Babcock & 
Sieman, 1985). Many planning and growth management decisions, however, are not made by 
politicians; instead they are made by unelected planning commissions and professional planning staff 
(Beito, Gordon & Taborak, 2002). 

Planning commissioners are asked to play two different roles. In the first they assist in 
developing formal planning documents, and ordinances. In the second role they act as quasi‐judicial 
officials who determine if proposals are consistent with general plans and ordinances. In this study we 
seek to understand what drives planning commissioners’ quasi‐judicial decisions. We begin by assuming 
that commissioners are driven by three factors, either in combination or individually: staff 
recommendations, planning commissioners’ own opinions, and public input (Babcock & Sieman, 1985; 
Nelson, 1977). To explore how these factors influence the decision making process we conduct a 
quantitative case study of decisions by the Ventura, CA planning commission and draw conclusions  for 
other municipalities. 

Our study is an attempt to identify and test factors that might influence how decisions are 
made. A series of court decisions require planning commissions to only consider issues of law; that is, 
whether the project meet the legal criteria of the jurisdiction (see e.g., Oin v. City of Independence, 445 
U.S. 622 (1980)0 This view of planning commissions treats them as quasi‐judicial bodies who are simply 
clerks applying the law (Bieto et al 2002). Commissioners are not generally students of the law and they 
rely on staff recommendations about the legality of a proposed project. Ignoring staff recommendations 
opens commissioners to lawsuits in which they would not be protected by governmental immunity. Our 
first factor, therefore, is that planning commissions decisions are affected by staff recommendations. 
  A second factor arises from the fact that, while the admonition to “just apply the law” is 
attractive on its face, it ignores the reality that the art of making land‐use decisions can be far more 
complex and nuanced than simply applying the law. Interpreting city ordinances allows for a great deal 
of leeway for planning commissioners to bring their own biases and values to decisions about what the 
law actually means. Studies of judicial decision‐making provide some guidance about how planning 
commissioners might make decisions. See for example, Segal and Spaeth (2002). Our second factor, 
therefore, is that a planning commission’s decisions are affected by the commissioners own biases and 
values. 
  The rich description of the decisions of planning commissions identifies one additional set of 
actors who may have an effect on the planning commissions’ decisions‐‐ the public at large. Through the 
planning process, members of the public are given an opportunity to express their own opinions about 
proposed projects. When public input becomes expressions of frustration, anger and hostility, it is 
known as public clamor. This feature has led some scholars to conclude that there are times when public 
clamor affects the planning commissioners’ decisions (Babcock and Sieman 1985). Planning 
commissioners make their decision in public, in front of what may be a hostile crowd of citizens. And 
many of those citizens can easily be a planning commissioner’s neighbors and friends. Where there is 
public clamor, commissioners may simply interpret the law to mean something it was not intended to 
mean or ignore the law altogether. Our third factor, therefore, is that a planning commission’s decisions 
are affected by public clamor.  
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Economic Development Takings Through the Lens of Therapeutic Jurisprudence 
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Abstract 
 
  The use and abuse of eminent domain is of great concern to property rights advocates.  
At the same time, many who are engaged in reshaping urban areas consider eminent domain to 
be a valuable, almost indispensible, tool.  Although eminent domain had been used in economic 
development  projects  for  years,  the  conflict  over  its  propriety  reached  a  fever  pitch  in  the 
aftermath  of  the  Supreme  Court’s  decision  in  Kelo  v.  City  of  New  London.    Kelo  approved 
government’s  use  of  eminent  domain  to  take  ordinary,  non‐blighted  land,  homes  and 
businesses from private owners for transfer to other private owners solely in order to achieve 
economic  development.  The  Court’s  decision,  decided  by  the  thinnest  of majorities,  ignited 
unprecedented public outrage.  Those in agreement with the decision say that it covered little 
new  ground  and was mandated by prior decisions of  the Court.   Opponents of  the decision 
argue  that  this  is  the  first  time  that  the  Court  has  held  that  economic  development  alone, 
without  the need  to  remove blight or  some other affirmative harm,  constitutes a public use 
under the Takings Clause of the Fifth Amendment.  In her dissent, Justice O’Connor warns that 
the specter of eminent domain now hangs over all property and that the impact of the Court’s 
decision will not be  random. Rather,  government now has  license  to  transfer property  from 
those with fewer resources to those with more.  The public has decided that there is cause for 
alarm, and property rights advocates agree. 
  It  is essential  that we  re‐examine  takings  for economic development.         Therapeutic 
jurisprudence provides a highly insightful means by which to engage in re‐examination. 



  Therapeutic  jurisprudence  seeks  to examine  law’s  impact on  the mental and physical 
health of the people it affects.  It recognizes that legal procedures constitute social forces that, 
whether  intended  or  not,  often  produce  therapeutic  [positive]  or  antitherapeutic  [negative] 
consequences  on  the  persons  involved.    It  posits  that  accomplishing  positive  therapeutic 
consequences,  or  eliminating  or  minimizing  antitherapeutic  consequences,  is  an  important 
objective  in any  sensible  law  reform effort.   Currently,  therapeutic  jurisprudence  is  in use  in 
many  areas  of  law  and  is  international  in  scope.    Boiled  down  to  its  essence,  therapeutic 
jurisprudence  adds  to  legal  analysis  in  a  formal way,  the dignity  and  value of  the  individual 
human  being,  considerations  sorely missing  from  the  law of  eminent domain.      Therapeutic 
jurisprudence  does  not  suggest  that  therapeutic  considerations  should  outweigh  other 
normative values, such as constitutional values, that the  law may properly seek to further.    It 
does not end  the conflict when other normative values are  in conflict.   Rather  it calls  for an 
awareness  of  the  therapeutic  and  antitherapeutic  consequences  to  enable  a  more  precise 
evaluation  of  competing  values.    Therapeutic  jurisprudence  therefore  provides  an  especially 
insightful basis for re‐examining takings for economic development.  It helps us understand why 
Kelo  engendered  such  outrage  and  provides  insights  as  to  why  takings  for  economic 
development  are  fundamentally  different,  from  a  therapeutic  perspective,  than  takings  for 
traditional public uses.   
     



ABSTRACT 

 

 

Law and the Occupy Movement in Canada 

 

 

 The occupy movement represents an important episode in the history of public protest 

in Canada and the United States. Originating in New York City, the movement quickly 

spread across North America and beyond. As time passed, most public officials and private 

owners deployed measures that brought the protests to an end. Invariably those approaches 

involved invoking the law in some way.  

 

 The processes used to terminate the occupations ineluctably raise questions about 

rights of protest, particularly but not exclusively, on public property. It brings into focus the 

political, legal, and cultural significance of peaceful protest, and the efficacy of the existing 

guarantees of fundamental freedoms, especially freedom of speech and assembly. Because 

these protests took place on both public and private spaces, the tension between rights of 

property (again, both public and private) and free speech were engaged in a very central way. 

The legal implications of the movement for that conflict of values will likely resonate for 

years. 

 

 This paper will seek to analyze (i) the approaches to protest adopted by the occupiers 

in select Canadian cities; (ii) the relevant authority under which the state or private owners 

acted to end the protests, together with the on-the-ground measures taken to terminate the 

encampments; and (iii) the constitutional or other grounds upon which the official responses 

have been or might be challenged. The central question addressed is this: to what extent did 

the law facilitate or impede occupy movement protests? 
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