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Wednesday, 10 February 2010 « 11.00 — 12.30
Rudolf-Chaudoire-Pavillon: Opening plenary (chair: Ben Davy)

Inauguration of the conference
Walter Griinzweig, Vice President of TU Dortmund
Welcome address by the Local Host Committee: Why we love the Ruhr
Thomas Hartmann, Heinz Kobs, Kathrina Schmidt, and Gabi Zimmermann
Land and water in India: Report from a studio
Mareike Lammert & Julian Nolte
PLPR keynote speech: Government or governance? The challenge of planning for sustainability in the
Ruhr
Michael Wegener

Wednesday, 10 February 2010 « 14.00 — 15.30

Room 3: Planning & property markets (chair: Erwin van der Krabben)
The cost of using a market mechanism in land management: A transaction cost analysis of development-
offset systems in Australia

Anthea Coggan™ & Edwin Buitelaar*

Real estate valuation in Germany — How to achieve transparency of the real estate market?
Kathrina Schmidt*, & Dietmar Weigt**
Agreement of sale and purchase of land property according to the legislation of the Russian Federation
and Czech Republic
Elena Kurilova
Energy efficiency as a value-influencing parameter?!
Silja Lockemann

Room 4: Land & the community (chair: Willem Salet)
Assurance of social justice in urban fringes by making laws: Comparative research between China and
France
Ting WANG
Citizen participation and community planning — will a community’s vision become reality?
Pamela Jo Hatley
The role of law in the “gated communities” phenomenon: A cross-national perspective
Iris Frankel-Coben & Rachelle Alterman

Gates, guards and Gemeinschaft?
Deborah Peel, Wan Nor Azriyati, Noor Rosly Hanif, and Greg Lloyd
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Room 5: Fragile property (chair: Rachelle Alterman)

Land in Cambodia: Public or private? — Land property and public land management in a fragile State
Fabian Thiel

Aspects of property and land encroaching in Cambodia
Michael Klaus & Jorge Espinoza.

Urbanization, building collapse and social dislocation in Lagos Metropolis
Suraju Adebayo Adebowale

Pro-poor land registration in peri-urban Oshakati (Namibia): An assessment
Paul van Asperen

Pro-poor planning law and property rights in Africa
Rob Home

Wednesday, 10 February 2010 * 16.00 — 18.00

Room 3: Land management (chair: Barrie Needham)

An increase in the value of land as a prerequisite of imposing adjacency levies — critical analysis
Miroslaw Gdesz

Land-based financing the urban infrastructure for Istanbul: A feasible option?

Sevkiye Sence Turk* & Willem K. Korthals Altes**

Infrastructure meets area development — Developments in national spatial planning in the Netherlands
Jos Arts* & Martine de Vaan™**

Role of property rights and regulatory needs for disintegrating light railway systems
Florian Krummbeuer

Mining legislation and space production
Lena Karka

Room 4: Regulatory practice (chair: Phil Allmendinger)
Streamlining land use planning practice in Northern Ireland: A new institutionalist perspective?
Greg Lloyd & Deborah Peel
A modest proposition. The regulation of the general systems in the Spanish city planning legislation,
their defects and possible improvements
José Luis Sainz Guerra, Susana Ordoriez, Celestino Candela Pi, and Pablo
Bonachia
Financial threats to the public development of land in The Netherlands
Erwin van der Krabben
EU-proof public-private area development: The PPP Hollandaise?
Arjan Bregman & Leonie Janssen-Jansen
Provincial diversity: A preliminary assessment of the implementation of the 2008 Dutch Spatial
Planning Act at the provincial level
David Evers*, Edwin Buitelaar®, Leonie Janssen-Jansen™*, and Wim
Niewwenhuizen™*

Room 5: History & heritage (chair: Michael Tophej Serensen)
In the shadow of native title: Compensation for indigenous cultural heritage
John Sheehan™, Samantha Hepburn™*, and Rebecca Leshinsky***
Curatorial management of the built heritage: Preserving the historic legacy of absentee landowners — the
case of the German Templar Village in Tel Aviv
Nir Y. Mualam
Measuring the level of integration of historic urban cores’ conservation into development and planning
processes: Defining the key indicators
Jelisaveta Mihajlovic
The historical transformation of property relations on the lands of Mugla Town in Turkey
Feray Koca
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The urban planning legislation in Greece: A history of 180 years
Despina Dimelli

Wednesday, 10 February 2010 « 18.00 — 20.00
Rudolf-Chaudoire-Pavillon: Welcome reception (host: Ben Davy)

Thursday, 11 February 2010 ¢ 09.00 — 10.30

Room 3: Planning & water (chair: Adri van den Brink)
Land policy for rivers — responses to the German Flood Control Act
Thomas Hartmann

ublic trust interests, private property rights, an e ordina igh water mark on Michigan’s Great
Public trust interests, private prop ghts, and the ordinary high wat k on Michig

Lakes shorelines
Richard K. Norton®, Lorelle A. Meadows™*, and Guy A. Meadows***

10-12 February 2010

Towards an integrated river basin management in Europe: The coordination of the planning

instruments designated by the Water Framework and the Floods Directives
Juliane Albrecht

Discordant levels of planning in Istanbul
Fatma Unsal & Ebru Firidin Ozgur

Room 4: So many the use of land (chair: Greg Lloyd)

Land use — a history of multiple meanings
Violeta Puscasu™, Florin Tudor™, and Romeo lonescu™*

The legislated land uses mixture in Greece
Dimitrios Vakalopoulos

Surety by sharing — parallel leases in New South Wales, Australia
Paul Robinson

Evolution of the “public use” clause - from closed catalogue to a general idea
Krzyszrof Tomaszewski

Room 5: Theorizing planning & law (chair: Harvey M. Jacobs)

Spatial planning and the postpolitical condition
Phil Allmendinger* & Graham Haughton™*

The mountain between the planning law and the law of nature
Viorel Neculai Chiritd

Planning law — regulator or societal transformer?

Mark Oranje & Stephen Berrisford

Sisyphos as land use planner — the continuous struggle against the gravity of distraction

Dirk Lohr

Thursday, 11 February 2010 ¢ 11.00 - 12.30

Room 3: Land use control (chair: Leonie Janssen-Jansen)
Monitoring system for open space pledges in Germany
Gabi Zimmermann

An assessment of land policy strategies in metropolitan landscapes
F.M. Fennie van Straalen ¢ Adri van den Brink

From law to the system, from planners to the land: A quality assessment of Slovenian spatial planning

legislation and its implementation
Naja Marot
Room 4: Commercial property (chair: Philip Booth)

Discourse about shopping centers
Michael Kolocek
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A rationale for institutional change in the industrial land market
Huub Ploegmakers & Erwin van der Krabben
Stimulating private sector involvement in the market for industrial estates: Condition for a more
preferable market outcome?
B.G.J. F. Pasmans ¢ Erwin van der Krabben
Towards a libertarian approach to planning - Redeveloping station areas in Tokyo
Paul Chorus
Room 5: Land rights (chair: Deborah Peel)
Urban property: A call for a new category
Ronit Levine-Schnur
The Swiss land management regime and policy: The right to own property vs. the appropriate and
economic use of the land
Philippe Weber
Which rights for which street users? Problems of retailers in the starting of a Business Improvement
District project
Ana Espinosa Segui
Whose mountain is it anyway? Oudekraal and the Hout Bay Sentinel: Can it be commonly protected?
Elmien du Plessis

Thursday, 11 February 2010 ¢ 14.00 — 15.30

Room 3: Challenging climates (chair: Dietwald Gruehn)
Property rights and global climate change
Anthony Dan Tarlock
How to choose the right policy instrument for climate adaptation?
Joost Tennekes

Small windturbines: A “small is beautiful” — technology and its problems with the planning and building

law
Jana Bovet

Does Sprawl Violate the Law? Questioning the Legality of Barriers to Density and Smart Growth
Judd Schechtman

Room 4: Land & the city (chair: Martin Wickel)
Containing sprawl: The planning of greenhouses in The Netherlands
Willem Korthals Altes & Evelien van Rij
Unplanned cities: A Greek phenomenon and the legislation that creates it
Maria Dimelli
Planning for urban containment: Is it worthwhile? The case of Portland, Oregon
Giulio Giovannoni
Legal and administrative issues of planning as driving forces behind the urban sprawl: The case of
Ankara
Ozgul Acar

Room 5: Expropriation & compensation (chair: Eran Kaplinsky)
New rules for planning compensation rights in The Netherlands
Fred Hobma
Can I have my land back, please? On reversion rights for expropriated land
Nira Orni & Rachelle Alterman
The exercise of the power of eminent domain in protected areas: An experience from the protection of
Karst landscapes in Bohol, Philippines
Roy Robert T. Cardino
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The implications of expropriation during the implementation of the city plan for the acquisition of
common use areas in Greek cities.

Triantafyllos Kalliakoudas & Foteini Zigouri
Conflict between Public and Private Interest in Property Expropriation in Ukraine

Alina Lizunova

Thursday, 11 February 2010 ¢ 16.00 — 18.00
Rudolf-Chaudoire-Pavillon: Special roundtable (chair: Rachelle Alterman)

Land use regulations and compensation rights: The findings of comparative research
Rachelle Alterman (Israel), Kauko Viitanen (Finland), John Sheehan (Australia),
Fred Hobma (The Netherlands), Eran Kaplinsky (Canada), Ed Sullivan (USA)

Building ITI, Room 214: PhD roundtable (chair: Thomas Hartmann)
Assembly of PLPR-PhD students
All PhD students

Thursday, 11 February 2010 * 18.30 — 22.00

Rohrmeisterei Schwerte: Conference Dinner

Friday, 12 February 2010 * 09.00 — 10.30

Room 3: Decline & development (chair: Michael Wegener)
Land development strategies as means of implementation in urban re/development: How to choose the
right strategy in order to pursue a specific planning policy or achieve a specific purpose?

Michael Tophoj Sorensen & Finn Kjar Christensen
Causes of decline of industrial estates

Jasper Beekmans, Erwin van der Krabben, and Karel Martens
Physical space as a policy field for urban development under shrinkage tendencies. Example of East
German “Stadtumbau”

Christian StraufS
Possibilities of the state to support the revitalization of derelict land — a way between public government
and financial motivation

Alexandra Weitkamp

Room 4: Development rights (chair: John Sheehan)
Factors influencing readiness of Polish municipalities for PPP implementations in urban development
projects
Tuna Tasan-Kok* & Magdalena Zateczna**
The interrelation between General Development Plans and Urban Control Zones in Greece
Dimitris Melissas
The right to develop in an international context
M. Barbara Havel*, Magdalena Zateczna™*, and Kauko Viitanen™**
Implications of development rights granting procedures
Enzo Falco
Room 5: Land use law (chair: Willem Korthals Altes)
The reasons to contest the plans in court: Empirical study of Estonia experience
Evelin Jiirgenson, Teivi Leis, and Siim Maasikamdie
Measure 49 — Oregon voters take back the right to prevent unimpeded land development authorized by
Measure 37
Edward Sullivan* & Jennifer Bragar**

A not-so-quiet revolution: Alberta's new land use framework

Eran S. Kaplinsky

Understanding the impacts of Measures 37 and 49 on planning practice in Oregon
Ellen M. Bassetr

10-12 February 2010

67

68

70

71

75

75

76

78

79

80

81

81

83

83

84

85




\

Dortmund Conference | PLPR
S R R TRy

INTERNATIONAL ACADEMIC ASSOCIATION on PLANNING, LAW, AND PROPERTY RIGHTS

Friday, 12 February 2010 * 11.00 - 12.30

Room 3: Green property (chair: Gabi Zimmermann)
Implications of the act reforming Federal Nature Conservation Law on spatial planning in Germany
Dietwald Gruehn
How can nature resources be protected in settlement? —“impact regulation under the nature protection
law” as a case
Theo Kitter & Hsiao-Lan Liu
Compensation agencies in Germany — a tool to facilitate development and to safeguard environmental
protection and restoration
Marianne Darbi
The concept of red-for-green in Dutch urban development

Marjolein Spaans & Herman de Wolff

Room 4: Planning law & the public (chair: Siim Maasikamie)
Environmental NGOs in planning procedures - towards a coherent concept
Martin Wickel
The right of appeal of planning decisions: A comparative view
Dafna Carmon
Freedom of information and statutory planning
Bat Sheva Ronen & Rachelle Alterman
Recent chaotic change to planning legislation in NSW: The rise of state muscle and against the plummet
of local democracy

Andrew H. Kelly

Room 5: Planning law & housing (chair: Richard Norton)

Planning, law and housing in the UK: Rethinking the housing, town planning etc. act 1909
Philip Booth & Margo Huxley

Magical or monstrous? Hybridity in social housing governance
Anita Blessing

Housing in the constitutional context: Terms and concepts
Michelle Oren & Rachelle Alterman

“Legalization” for sale: Recent policies and legal tools concerning illegal construction in Greece
Konstantinos Lalenis & Foteini Zygouri

Friday, 12 February 2010 * 13.00 — 15.00
Rudolf-Chaudoire-Pavillon: Closing plenary (chair: Ben Davy)

PLPR keynote speech: Social exclusion and inclusive public space
Ali Madanipour
PLPR keynote speech: Shaping the property rights debate in the U.S. and Europe: The influence of neo-

liberal advocacy organizations

Harvey M. Jacobs

Rudolf-Chaudoire-Pavillon: General Assembly (chair: Rachelle Alterman)
Assembly of PLPR members

List of authors and chairs
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INTERNATIONAL ACADEMIC ASSOCIATION on PLANNING, LAW, AND PROPERTY RIGHTS

PHONE NUMBERS AND ADDRESSES

Emergency
Ambulance/ Fire brigade

Police

Local Host Committee
Reception desk

Emergency mobile (available only during the conference)

Hotels

Mercure Hotel
Kampstraf§e 35-37, Dortmund

Jugendgistehaus Adolph Kolping
Silberstrafle 24-26, Dortmund

B&B Hotel
Wittekindstrafle 106, Dortmund

Transport
Taxi

Public transport

112
110

+49 231 755 20 30
+49 152 2483 5950

+49 23158970

+49 231 14 00 74

+49 231/54 95 50

+49 231 14 44 44

www.vrr.de

www.bahn.de

Phone numbers and addresses

General information
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PLPR TEAM

Executive Committee of the International Academic Association on PLPR
Rachelle Alterman (president)

Leonie Janssen-Jansen (vice-president)
Miroslaw Gdesz (secretary-treasurer)
Thomas Hartmann (PhD coordinator)
Richard Norton (ACSP representative)
John Sheehan (Pacific Rim representative).
Ben Davy (current conference host)

Michael Tophej Serensen (last year's conference host)

Local Host Committee 2010
Ben Davy

Thomas Hartmann
Heinz Kobs
Kathrina Schmidt

Gabi Zimmermann

Academic Organizing Committee 2010
Rachelle Alterman (president)

Leonie Janssen-Jansen (vice-president)

Ben Davy

Student assistants
Markus Roeser

Melanie Riiting
Katharina Schigutt

Fabian Wenner

Special thanks to
Torsten Strotmann (IT support)

Uwe Griitzner (artwork and photography)
School of Spatial Planning, TU Dortmund (for generous sponsoring)
Chair for Land Policy, Land Management, Municipal Geoinformation (for everything)

PLPR Team General information 3
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VENUE

The International Academic Association on Planning, Law, and Property Rights will be celebrated
at the School of Spatial Planning, TU Dortmund. The distance from the city centre to the TU
Dortmund is approximately 8 km which is about 15 min by taxi and 30 min by public transport (U-
Bahn U42 and bus line 440). From Central Station to the TU Dortmund by S-Bahn (S1) in about
10 min. TU Dortmund Campus Nord to Campus Stid with Maglev (H-Bahn) in about 3 min.

Registration, opening plenary, welcome reception and closing plenary will take place in the

Rudolf-Chaudoire-Pavillon.

The parallel sessions will take place in three different rooms (No. 3, 4 and 5) in the lecture hall
(see below in the map “Campus Stid”).

Coffee breaks and lunch for the delegates will be prepared in the Rudolf~-Chaudoire-Pavillon.

TU Dortmund is a smoke free environment. A smoking zones is provided inside the Archetria
which is opposite the Rudolf-Chaudoire-Pavillon (see below in the map “Campus Sid”). Besides, it is
also allowed to smoke outside the buildings.

Campus Siid Compugiont.

Campu.
Conference location in detail (Retlcy)
(}{ﬁﬂﬁ\‘) i
Lecture hall (},mgv -
(Sessions) = =il
School of R ]
Spatial Planning > P
oA S,
@ o w)‘%&_
@,@:‘;ég/ P U
3 2 P
] 7
[ \ P §
I P Wo{fffmuﬁ’aim-@avf&m §
Fre, may 11 Meeting place g &
A44/745 } 2 T ¥
I @ 8¢ ‘%ﬂ
! Dortmund
H (Bus 440) @ Cl.t
Eichlingfig, A H (@us 440) Y
— AR Am Gardenkamp

Venue General information
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Time Tuesday Wednesday Thursday Friday
9 February 10 February 11 February 12 February
09.00 - 09.30 L L
Sessionsin Sessionsin
09.30 - 10.00
room room room room room room
10.00 - 10.30 3 4 5|3 4 5
Registration & Coffee
10.30-11.00 Coffee break Coffee break
L= Dudo et Sessions in Sessions in
11.30 - 12.00] P 0
One SrelenE room room room room room room
12.00 - 12.30 ) 3 4 513 4 5
12.30 - 13.00
Coffee & Snacks
13.00 - 13.30) Lunch Lunch
13.30-14.00 Rudolf-Chaudoire-
Pavillon:
IO = i Sessions in Sessions in Closing plenary &
14.30 - 15.00 General assembly
room room room room room room
15.00 - 15.30 3 4 513 4 5 Farewell time
15.30 - 16.00 Coffee break Coffee break
ExCo Meeting
16.00 - 16.30] S
Sessionsin
16.30-17.00 Special session
room room room roundtable &
17.00 - 17.30 3 4 5 | PhDRoundtable
17.30 - 18.00
18.00 - 18.30) Bus shuttle
Pre-Conference-
18.30 - 19.00| Program Rudolf-Chaudoire-
Guided tour to Pavillon: Conference Dinner
19.00 - 19.30| Dortmund Soccer Welcome reception at the
Stadium : .
19.30 - 20.00] Rohrmeisterei
Schwerte
20.00 - late
Schedule General information
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INTERNET ACCESS

During the conference, access to the Internet is provided via WLAN on the whole campus of
TU Dortmund. You can also use the computers in the PC—pool at the venue, right beside the
session rooms. You do not need any password; however, you cannot use your USB stick at these
computers. In order to use WLAN, your computer has to be configured as follows:

WLAN configuration for Microsoft Windows Vista

Make sure your WLAN device is activated; click “Start” -> “Connect to”; in the “connect to a
network” window, double-click ITMC-GAST (you will then be warned that ITMC-Gast is an
unsecure network. Click “Connect anyway”). If you are asked to select a location for the network,
choose “public location”.

Open your browser and navigate to a website of your choice.

If you are alerted that there is a problem with the website’s security certificate, click “Continue to
this website”.

You will then be prompted for a username and a password within your browser window.

Username and password are both: plpr2010

Your Internet connection should now be established.

WLAN configuration for computers with Microsoft Windows XP

Make sure your WLAN device is activated. Click “Start” -> “Control Panel” in your Start Menu
and open “Network Connections”. In the following window, right-click on your wireless connection
and click “View Available Wireless Networks”. In the “Choose a wireless network” window, click on
“change advanced settings”.

Now set the checkmark at “Use Windows to configure my wireless network settings”. After that,
click “Add...”. In the next window “Wireless network properties”, enter the Network name (SSID):
ITMC-GAST. Under “Network Authentication” select “Open” and under “Data encryption” select
“Disabled” from the pull-down menu. Close all windows by clicking “OK”.

Your computer should now automatically connect to the network. Open your browser and
navigate to a website of your choice. If you are alerted that there is a problem with the website’s
security certificate, click “Continue to this website”.

You will then be prompted for a username and a password within your browser window.
Username and password are both: plpr2010

Your Internet connection should now be established.

Please note: For technical reasons, you will be disconnected and need to re-authenticate regularly,
especially after not using your browser for some time. If you want to avoid this, you can use the
“login agent”-window that is opened automatically after you logged in using your browser. For this
window to show, you need to turn off your “pop-up blocker” integrated with your browser.

If you need help configuring your computer, do not hesitate to ask our student assistants!

Internet access General information
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RUDOLF-CHAUDOIRE-PAVILLON:
OPENING PLENARY
(CHAIR: BEN DAVY)

Inauguration of the conference

Walter Griinzweig, Vice President of TU Dortmund

Welcome address by the Local Host Committee: Why we love the Ruhr

Thomas Hartmann, Heinz Kobs, Kathrina Schmidt, and Gabi Zimmermann

Chair for Land Policy, Land Management, Municipal Geoinformation
School of Spatial Planning, TU Dortmund
plpr2010@tu-dortmund. de

Land and water in India: Report from a studio

Mareike Lammert & Julian Nolte
School of Spatial Planning, TU Dortmund

mareike. lammert@uni-dortmund. de
Julian.nolte@uni-dortmund.de

PLPR keynote speech: Government or governance?
The challenge of planning for sustainability in the Ruhr

Michael Wegener
Spickermann & Wegener Urban and Regional Research (S&'W)

mw@spiekermann-wegener.de

Sustainable development has a distinct spatial dimension. Decisions about the locations of
workplaces, housing, retail and leisure facilities have a significant impact on the achievement of
sustainability goals. These decisions are largely made by private actors (firms and households), but to
a substantial part also by public actors, from local governments to the European Union. In recent
times, under the influence of neo-liberal economic theories, more and more decision powers have
been transferred to private actors and, in the interest of public participation, from higher to lower
levels of government. The traditional model of government setting the framework for private
decisions has been replaced by a flexible system of communication and adjustment between public
and private actors called governance.

From the point of view of sustainable spatial development, the trend from government to
governance must be put into question. In a situation in which long-term ecological challenges, such as
climate change and energy scarcity, are likely to exceed the short-term problem solving capacity of
democratic decision structures, these need to be strengthened rather than further weakened.

Rudolf-Chaudoire-Pavillon: Wednesday, 10 February 2010
Opening plenary .
(chair: Ben Davy) 11.00 — 12.30
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One way to achieve this is to make sure that decisions are made at the appropriate level of
government at which not particular interests but the common welfare are pursued. This is not always
the municipal level. Due to the evolution of transport systems, the problem space of sustainable
spatial development has long exceeded the jurisdiction of local communities. The growing influence
of strong private stakeholders on local government decisions and a tax system rewarding competition
between municipalities rather than co-operation has led to urban sprawl and more unsustainable
transport, in particular if under the motto "less government, more market" regional planning above
the local level has been disempowered or entirely abandoned. The most effective policies to achieve
sustainable spatial development, policies that make mobility more expensive, can be implemented
anyway only at the national or European level. The conclusion is that sustainable spatial development
requires the reinforcement of democratic decision making at higher levels of government than the

local level.

This is demonstrated in the paper using the recent planning experience in the Ruhr agglomeration
in Germany as an example.

Reference

Wegener, M. (2009): Nachhaltige Raumentwicklung als staatliche Aufgabe. Forthcoming in Schimanke, D. (ed.):
Verwaltung und Raum. Baden-Baden: Nomos Verlag.

Rudolf-Chaudoire-Pavillon: Wednesday, 10 February 2010
Opening plenary .

(chair: Ben Davy) 11.00 - 12.30
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Wednesday, 10 February 2010

14.00 — 15.30

Wednesday, 10 February 2010
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ROOM 3: PLANNING & PROPERTY MARKETS
(CHAIR: ERWIN VAN DER KRABBEN)

The cost of using a market mechanism in land management: A transaction
cost analysis of development-offset systems in Australia

Anthea Coggan™* & Edwin Buitelaar**

* Commonwealth Scientific and Industrial Research Organisation, Australia, Anthea. Coggan@csiro.au
** Netherlands Environmental Assessment Agency, The Netherlands, Edwin. buitelaar@pbl.nl

Market-based instruments (MBIs) have received a lot of attention lately (e.g. Buitelaar &
Needham, 2007; Janssen-Jansen, Spaans & Van der Veen, 2009). MBIs have been applied as a policy
tool to generate improved land management and as a policy tool to influence the distribution of land
uses. Competitive tenders are an example of the former and transferrable development rights systems,
which are well-known in countries like the US, Italy and France, are an example of the latter. Market-
based instruments use the price mechanism to influence land management and use instead of the
directives such as regulations and zoning. The price mechanism is supposed to provide more
flexibility. The assumption is that the greater freedom of action for stakeholders leads to a greater
allocative efficiency than traditional zoning. Whether these systems lead to efficient outcomes in terms
of land use is indeed an important question. However, equally important, and hardly addressed by
welfare economists, is the issue of the efficiency of the working of the system — the process efficiency.
This concerns the transaction costs involved (Webster, 1998). In this paper we will provide some
initial insights into an ongoing investigation into the process efficiency of a working MBI, a
development offset. An offset is an action taken off-site to compensate for on-site development
impacts. These offsets can be transferred from the landholder to another party if the latter faces lower
compliance costs than the former (Coggan, Whitten & Collins, 2007). In Australia there are now
various regions in which a system of development-offsets is being used. This paper focuses on Mission
Beach, a location with development pressure in the prime habitat of the endangered Southern
Cassowary (a very large flightless bird). Developers are required to compensate for the negative
impacts of their developments on the habitat of the Cassowary through an offset. We will look at the
transaction costs incurred by developers in the creation and use of the offset system. The contribution
of the paper to the existing literature lies with the empirical application of transaction cost economics.
Transaction cost economics has gained popularity within the field of planning (e.g. Alexander, 1992;
Buitelaar, 2004; Lai, 2005). However, empirical applications are rare. Even less common are
empirical analyses of the transaction costs to private parties of MBI policies. The empirical
application sheds a different light on the use of development offsets, and market-based instruments.

Alexander, E. R. (1992), ‘A transaction cost theory of planning’, in Journal of the APA, 58(2), pp. 190-200.

Buitelaar, E. (2004), ‘A transaction-cost analysis of the land development process’, in Urban Studies, 41 (13), pp.
2539-2553.

Buitelaar, E. & B. Needbam (eds)(2007), Property rights and private initiatives’, special issue of TPR, 78 (1).

Coggan, A., S.M. Whitten & D. Collins (2007), Development offsets for ecosystem services in a rural residential
development context: Issues for the Murrindindi Shire application, paper presented at the Australian Agriculture and
Resource Economics Society.

Lai, L. W. C. (2005) ‘Neo-institutional economics and planning theory’, in Planning Theory, 4(1), pp. 7-19.
Webster, C. J. (1998) Public choice, Pigouvian and Coasian planning theory’, in Urban Studies, 35, pp. 53-75.
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Real estate valuation in Germany — How to achieve transparency of the
real estate market?

Kathrina Schmidt*, & Dietmar Weigt**

* Chair for Land Policy, Land Management, and Municipal Geoinformation, School of Spatial Planning,
TU Dortmund, kathrina.schmidt@tu-dortmund. de

** Institute of Geodesy and Geoinformation, Department of Urban Planning and Land Management,
University of Bonn, Germany, dweigt@uni-bonn.de

Planning influences land values. The value of land might change when new building areas are
designated or existent areas are converted. In times of unbalanced municipal budgets, knowledge
about potential costs and revenues for possible or proposed urban development measures are essential
for making decisions. The legal basis for real estate valuation in Germany is the federal building law
and the regulatory framework for valuation. Therefore, planning and real estate valuation are
connected already within the law. It is important for planners to know how the urban development
influences land values during planning processes. Besides, knowledge about land and real estate values
is also important for e.g. landowners, other departments of municipal administrations and
administrations of finance. Landowners need information on real estate and land values for example
for calculating the possible selling value or the amount of possible loans. Different departments of the
municipal administration build their decisions on this knowledge. The administration of finance
needs this information as well to determine the amount of certain taxes. To realize such a variety of
uses, information on real estate and land values has to be transparent and available for every user. But
how to achieve transparency of the real estate market and what is the peculiarity of the German
valuation system? Which elements and information are needed especially by the planning authorities?
The paper will respond to these questions by presenting a general view and the main peculiarities of
the German system of real estate valuation. The focus is thereby on planning law and different
planning processes.

Hocke, Stefan 2006: The valuation of Real Estate in Germany — a Case Study. Saarbriicken: VDM Verlag Dr.
Miiller.

Kleiber, Wolfgang & Jiirgen Simon 2007: Verkehrswertermittlung von Grundstiicken. 5. Auflage. Kiln:
Bundesanzeiger.

Kertscher, Dieter 2009: Increase of the Transparency concerning the real estate market of Lower Saxony —
Enbancement of the Valuation System with the Online-Real Estate-Price-Calculator. This paper has been prepared
and presented at the FIG Commission 3 Workshop (International Workshop on Spatial Information for Sustainable
Management of Urban Areas) in Mainz, Germany, 2-4 February 2009.

Agreement of sale and purchase of land property according to the
legislation of the Russian Federation and Czech Republic

Elena Kurilova

Modern University for the Humanities, Russia, elena.kur@gmail.com

A 5-year period of restrictions on the rights of foreigners to purchase real estate in the Czech
Republic is over from May 2009 (it was a condition of entry into the Czech Republic in the EU). The
limitations of the rights of foreigners to purchase land property will come to an end soon. As investors
from Russia have an interest in the Czech landed estate, it seems urgent to compare the Czech and
Russian legislation on the agreement of sale and purchase of land property. There is no standard
definition of the agreement of sale and purchase of land property in Russia and Czech Republic. In
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Russia the definition is provided on the basis of the legislative definition of the agreement of property
sale and purchase. In the Czech legislation the definition of the sale and purchase of land property
corresponds to the definition of sale and purchase in general. Only land plots which passed cadastral
registration can be the object of the agreement. The legislation systems of Russia and Czech Republic
presuppose cases of limiting the transferability of land plots concerning both land plots and the
participants of the commerce. The price condition is the essential part of the agreement. In
accordance with the Russian legislation, in the absence of the price condition in the agreement, the
latter is considered unconcluded. In accordance with the Civil Code of Czech Republic the absence of
the price condition entails the nullity of the agreement. The Land Code of the Russian Federation
contains the list of additional conditions of the agreement of sale and purchase of land property,
which are invalid. In Czech Republic the general provisions of the civil legislation on sale and
purchase are applied. Non-fulfillment of the requirement of the written form entails the nullity of the
agreement.

Energy efficiency as a value-influencing parameter?!

Silja Lockemann

TU Darmstadt, Geoddtisches Institut, Fachgebiet Landmanagement, Germany, lockemann@geod. tu-
darmstadt.de

Increasing energy costs awaken interests of the building owner (or lessee) about the topics energy
conservation, energy-efficient refurbishment of buildings, the replacement of the Energy
Conservation Ordinance (EnEV 2009) and European Building Directive (EPBD 2009). Caused by
this there is the question how these aspects must be taken into account in the appraisal of residential
buildings and non-residential buildings. Although the energy passport has no reliable significance
there is increasing interest of the user of the buildings about the energy-efficient of buildings and
energy costs. Therefore in the future it’s essential to specify the”energy construction quality” in fair
market value appraisal. The question is to what extend and in which way the energy-efficiency of
buildings is a value-influencing parameter. Particularly the following questions should be discussed:
Causes the energetic measures actually higher yields? What occurs with non-energetic renovated
buildings? Is it possible that a new property submarket “energetic buliding” arise? Are there energetic
aspects in expertise up to date? And how vary property rate, market rent and remaining life
expectancy? Furthermore the existence of promotion programs for energy-efficient renovations is
important. The article verifies the requirements with regard to the Energy Conservation Ordinance
(EnEV 2009) and also the influences on the appraisal.

Gimpl, Johann-Mathias: Sinnvolle Umsetzung der Energie-Einsparverordnung im Bestand, in: Wohnung und Haus,
1/2005, S. 40-43

Nell, Kerstin: Am 1. Oktober tritt die EnEV 2009 mit vielen Neuerungen in Kraft, in: immobilien und bewerten,
2/2009, S. 83-84

Scherr, Helmut: Ernergetische Beurteilung von Gebiuden in Verkehrswertgutachten, in: immobilien und bewerten,

4/2008, S. 154-158
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ROOM 4: LAND & THE COMMUNITY
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Assurance of social justice in urban fringes by making laws: Comparative
research between China and France

Ting WANG
Huazhong University of Science and Technology, China & ENSA Paris Val-de-Seine, France,

alexwin8 @hotmail.com

This article focuses on how to improve human rights and assurance social justice in urban fringes
by legal means (especially in China). China still has a Household Registration System (“hukou”) now,
so there are many “Villages in City” (VIC) in urban fringes of Chinese cities. And these areas have
social inequalities and social problems, for example many rural migrant workers do not have real
property rights. Although France also has same problems in urban fringes (in French they are called
“ZUS”- zones urbaines sensible), French government has many legal means to solve them already. So
I think maybe China can study these experiences form France and Europe, then use legal means to
reach the goals of social justice.

This article first introduces some backgrounds and formations of these areas (VIC and ZUS). VIC
have formed in the process of Chinese urbanization (migrants form countryside to city), and ZUS are
the aftereffects of immigrant flows after WWII in France. In section two it gives literature reviews
about urban planning laws and social justice laws. In section three it introduces some existing laws
about them in China and France, and compares them in their legislative concepts, legal levels, and
legal effects. In last section it gets some conclusions about this theme: First in France and whole
Europe have pluralistic concept to make laws about urban fringes, it means that plural laws (code de
urbanisme, code du travail, Code de la construction et de I'habitation ), public participation, and
social cohesion. But in China it still uses top-to-down mode and unitary mode. Secondly the effects
of these laws should be improved in future both in China and France; we need more measures to
make them be carried out. At last although Chinese society is in the social transition period, we
should have same planning and law’s concepts with world-protecting public interest and assuring
social justice.

Brun J.,Rhein C.La ségrégation dans la ville. Paris: L' Harmattan, 1994

DIV.Observatoire national des zones urbaines sensibles rapport 2008.Paris: La documentation Frangaise,2008
Gérard P.Pratique du droit de ['urbanisme. Paris:Dalloz, 2004

Goldberger M. F.,Choffel P.Les zones urbaines sensibles. INSEE Premiére, NO573,1998

Houmont B.La société des voisins. Paris: Editions de la MSH,2007

Jacquor H.Le juge et ['urbanisme,dans les pays d’Europe de ['Ouest. Paris: Gridauh,2004

Rauent M., Fatome E. Les concessions d amenagement et la loi relative & la mise en oeuvre du pacte de relance pour la

ville. Paris:Gridaub, 1998
Soulignac F.La banlieue parisienne: 150 ans de transformations Paris: La documentation Frangaise, 1993

Vieillard-Baron H.Approche géographique et sociologique des quartiers périphériques des métropoles frangaises. Paris:
UMR LOUEST CNRS,2007

Zhang P. Study of the Basic Legal Problems in the Reconstruction of Village-in-City. Journal of Harbin institute of
technology(social sciences edition): 2005(7)6
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Citizen participation and community planning — will a community’s
vision become reality?

Pamela Jo Hatley

University of South Florida, United States
pamela@pamelajohatley.com

This paper examines citizen participation in the context of a community-based planning program
in unincorporated Hillsborough County, Florida, U.S. My research examines the process of citizen
participation in formulating a community plan, and the effectiveness of the community-based
planning program as reflected in land use decisions made by local government officials subsequent to
adoption of the community plan.

The U.S. has no national land use policy. Each state has its own regime of private property
regulation, and most land use decisions are made at the level of county and city governments. Florida
has adopted a statewide growth management program that requires each local government to adopt a
comprehensive plan and land development regulations that implement the plan. All development
orders issued by a local government must be consistent with its adopted comprehensive plan and land
development regulations.

Hillsborough County is situated on the west central coast of the Florida peninsula in the
Tampa-St. Petersburg-Clearwater metropolitan statistical area. Communities within the county are
diverse, and land uses include agriculture, preservation, coastal communities, and suburban
neighborhoods. The county’s comprehensive plan contains general policies that are applicable
countywide. The county has implemented a community-based planning program in order to provide
its citizens greater opportunity to shape the appearance and function of their own communities. This
program employs an extensive citizen participation process that culminates in adoption of a
community plan as an amendment to the county comprehensive plan.

My research will examine the process of citizen participation in the community planning program,
and the effectiveness of the program when subsequent development pressures emerge that are contrary
to the community plan. This research involves issues of fundamental property rights that are the
source of continuing and growing conflict in the U.S. and elsewhere.

Future of Hillsborough Comprehensive Plan for Unincorporated Hillsborough County, Florida, Livable Communities
Element available online at: hrtp://theplanningcommission.orglhillsborough
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The role of law in the “gated communities” phenomenon: A cross-national
perspective

Iris Frankel-Coben & Rachelle Alterman

Technion — Israel Institute of Technology, Israel
irlaw @bezeqint.net

Gated Communities (“GC”) are rapidly spreading around the world in various forms and extents.
Their creation and maintenance are enabled by laws and regulations available in each country where
GCs are practiced. At the same time, laws and regulations may also restrict or at least reduce this
spatial phenomenon and its consequences.

The proliferation of GC's has engaged the attention of academic researchers. The current
literature either examines GC from a theoretical perspective or analyses it in a specific country.
However, there has been very little comparative research. This paper takes a cross-national
comparative perspective on this topic and presents a review of current knowledge about the role of the
law in both the establishment and the restraint of gated communities. The legal construction in each
country may include planning laws that enable the physical form of the gated community. Other
areas of law are used to set up the rules that determine the relations between the GC and the owners
or residents and the relations among the residents themselves. These laws may also include rules
concerning those who are left outside the walls. The legal “package” used in each country or each
local context varies in accordance with socio-economic circumstances, cultural values, politics, and the
circumstances of place and time. The legal status of GCs may also be influenced by policies toward
GCs on the one hand and toward affordable housing and mixed communities on the other hand.

The paper is the first phase of a broader research project that will examine the laws and practices
concerning GC in several selected countries. The first part of this paper reviews the current academic
knowledge concerning GC. The second part focuses on selected countries and surveys the laws and
regulations used to create GCs and to sustain them. The final part examines whether the legal tools
are used to restrain GCs or their consequences.

Atkinson, R., S. Blandy, ]. Flint and D. Lister “Gated cities of today? Barricaded residential development in
England”, TPR, 76 (4) 2005

Bollinger, J.M. (2008) Homeowners associations and the use of property planning tools: When does the right to
exclude go too far? 81 Temp. L. Rev. 269

Grant, J.L, and G. Rosen, Armed Compounds and Broken Arms: The Cultural

Production of Gated Communities, Annals of the Association of American Geographers, 99(3) 2009, pp. 575-589
Kennedy, D. ]. (1995) Residential Associations as State Actors: Regulating the Impact of Gated Communities on
Nonmembers, 105 Yale L.]. 761

Lee, S. and Ch. Webster, Enclosure of the urban commons, GeoJournal (2006) 66:27—42

Low, 8. (2006) Towards a Theory of Urban Fragmentation: A Cross-Cultural Analysis of Fear, Privatization, and
the State, Cybergeo: European Journal of Geography (October, 2006).

McKenzie, E. (2006) Emerging trends in state regulation of private communities in the U.S., GeoJournal (2006)
66:89-102

McKenzie, E. (1996) Privatopia: Homeowner Associations and the Rise of Residential Private Governments. Yale
University Press.

Nelson, Robert H. 2005. Private Neighborhoods and the Transformation of Local Government. Washington: Urban
Institute Press.

Room 4: Land & the community Wednesday, 10 February 2010
(chair: Willem Salet) .
14.00 - 15.30



%—L

Dortmund Conference | PLPR I | 10-12 February 2010

INTERNATIONAL ACADEMIC ASSOCIATION on PLANNING, LAW, AND PROPERTY RIGHTS

Webster, C. J. (2002) Property rights and the public realm: Gates, green belts and Gemeinschafi, Environment and
Planning B, 29(3), 397—412.

Gates, guards and Gemeinschaft?

Deborah Peel, Wan Nor Azriyati, Noor Rosly Hanif, and Greg Lloyd

School of the Built Environment, Built Environment Research Institute, University of Ulster, Northern
Treland
d.peel@ulster.ac.uk

A growing international interest in the use of gates and guards in residential areas Webster et al.
(2002) indicates a market for this type of securitization. Conceptually, Webster (2002) has advanced
a particular theoretical understanding for this type of neighborhood response to issues of crime and
safety, as representing a form of ‘residential club community’. Yet, community responses to the use of
informal and voluntary schemes, such as Neighborhood Watch, or the relatively more formalized,
contractualised and financed deployment of guards and gates, for example, are highly diverse in
practice. In terms of spatial planning, the increase in residential club communities raises important
empirical questions for understanding (i) the effects of enclosure on the governance and management
of a given neighborhood and wider community and spatial relations within a given local authority
jurisdiction; (ii) the impacts on those living inside and outside defined proprietary boundaries; and
(iii) the constructions of the ‘sense of place’ in terms of linking physical and social space. This paper
reports the initial conceptual framework and early empirical findings of the rise of what is popularly
termed “GACOS” in Malaysia. This provides an important international example of the complex
interface of planning, law, and property rights at the neighborhood scale.

Webster, C. (2002) Property rights and the public realm: Gates, green belts, and Gemeinschaft, Environment and
Planning B: Planning and Design 29(3), 397-412.

Webster, C., Glasze,G., and Frantz K. (2002) The global spread of gated communities, Environment and Planning
B: Planning and Design 29(3), 315-320.
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Land in Cambodia: Public or private? — Land property and public land
management in a fragile State

Fabian Thiel

Centre for international Migration and Development (CIM), Faculty of Land Management and Land
Administration, Royal University of Agriculture (RUA), Phnom Penh, Kingdom of Cambodia
Jfabian.thiel@cimonline.de

My presentation will underline the necessities for the implementing of a State land management
in Cambodia which starts currently at “point zero” since a lack of State’s awareness and of land
inventory can be observed. The Land Law, land use planning regulations and the Constitution are of
crucial importance for the Cambodian land management. The Law should include provisions for fair
land distribution, land tenure security, eradication of illegal settlements, land grabbing, and the
control of ownership concentration for speculative purpose. But how can these provisions be realized
in view of the land rich and the land poor? I will further highlight that the State serves as the main
actor in the Cambodian land sector and has to guarantee State public property not to be transformed
into private property. Hence, State land management needs to be broadened within the law, the
economy and the civil society. One of the main purpose of public oriented, participatory, and
constitutionally justified land management is to ensure private land access for all Cambodians. But
that does not require the designation of private property rights. State public property should be
classified in the future as the property of all Cambodian people that serves as a public interest.
Moreover, a cornerstone of State land management comprises of mechanisms to partly skim off the
ground rent as the incremental land value and to redistribute it by an appropriate and constitutional
land taxation.

Adler, Daniel; Chhim, Kristina; Path, Heang; Sochanny, Hak 2006. Towards Institutional Justice? A Review of the

Work of Cambodia’s Cadastral Commission in Relation to Land Dispute Resolution. GTZ-Cambodia, Land
Management Project. Phnom Penh. 160p.

Léhr, Dirk 2009. Public land leasehold tenure approaches — a way towards an efficient and effective land use
management. In: UNESCO (Ed.) 2009, ERSEC International Conference Proceeding Sustainable Land Use And
Water Management. Beijing, P.R. China, pp. 287 — 313.

Rendall, Matthew 2003. Land Law of Cambodia. A Study and Research Manual. East-West Management Institute.
Phnom Penh. 242p.

Thiel, Fabian 2009. Law for State Land Management in Cambodia, Rural21, Vol. 43, No. 3/2009, pp. 34 — 36.

Aspects of property and land encroaching in Cambodia
Michael Klaus & Jorge Espinoza.

Chair of Land Management, Technische Universitit Miinchen, Germany
klaus @landentwicklung-muenchen.de
espinoza@landentwicklung-muenchen.de

Within the institutional change of Cambodian state during the last 30 years different forms of
property rights and land tenure had been established and abolished. At the present time there are
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different opinions about illegal land encroaching of state land and the resulting clearing of situation.
One side is speaking from clearing public state land the other party is talking form evictions. The
cause lays in the differences of defined property situation by constitution as well as land law and
traditional possession rights on land. A special focus in this paper is laid on analysis and the process of
dealing with land in the different constitutions of recent Cambodian history as well as aspects of legal
security also with indigenous or traditional possession rights. Along with this situation, the topic of
valuation of land will also be addressed. Insufficient compensation of land can lead to migration to
the cities where informal settlements are growing and living conditions especially in the mentioned
settlements are very poor. This paper will describe the background of the development of current land
law and the arising problems regarding legal rights, social aspects, good governance and rule of law.
This will include also suggestions for elements which can help to minimize conflicts with respect to

land.

East West Management Institute (2003): Land Law of Cambodia. A Study and Research Manual, Phnom Penb,
Cambodia

Oesterdiekhoff (2004): Staat und Eigentumsrechte der Entwicklung der europdiischen Gesellschaft. Die
Institutionentheorie von Douglass North

Smith, B.C. (2007): Good Goverrnace and Development. Palgrave Macmillian, New York, United States of America

Spector B. I [Ed.] (2005): Fighting Corruption in Developing Countries. Strategies and Analysis, Kumarian Press,
Bloomfield, United States of America

Urbanization, building collapse and social dislocation in Lagos Metropolis

Suraju Adebayo Adebowale

SGBM Heritage Limited, Nigeria
srjadebowale@yahoo.com

Since the beginning of the nineteenth century, the city of Lagos has witnessed rapid urbanization,
increase in internal and international migration as well as the erosion of traditional African city
structures. Between 1861 and 1960, the population of Lagos had increased two-fold compared with
what it used to be in pre-colonial era. By the end of the 20th century, the population of Lagos had
reached close to 10 million leading to the demand for human and material space. One of the pressing
problems confronting urban dwellers in Lagos today is that of building collapse. This is happening
despite the fact that successive governments of the state have always put in place different urban and
regional laws guiding the construction of houses in the state, one of which was the 1973 Lagos State
Town and Country Planning Law Cap. 133. But experiences over the years have shown that most
people in the densely populated areas of the city don’t comply with the state town planning laws
forcing government to always invoke section 74 of the Lagos State Town Planning Statutory Law. In
an attempt to strengthen the existing laws the present Governor of Lagos had in May 2009 signed
into law, a bill establishing the Lagos State Model City Development Authority. This study is
undertaken to investigate the effects of urbanization and building collapse on social dislocation in
Lagos State with a view to examining the level of compliance with existing laws using a snow ball
method of sampling technique which shall be used to pick 100 victims of building collapse in
Mainland area of Lagos. The study is anchored on Marxist theory of Urban Sociology. Results of this
study are expected to be a policy intervention research for Lagos State Government and the Federal
Government at large.
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Pro-poor land registration in peri-urban Oshakati (Namibia): An
assessment

Paul van Asperen

OTB Research Institute for Housing, Urban and Mobility Studies, Delft University of Technology, The
Netherlands
P.C.M.vanAsperen@tudelft.nl

Peri-urban areas in African cities are dynamic with respect to land tenure. Statutory, informal and
customary tenure systems often co-exist and interfere with each other. This often results in loss of
tenure security, especially for people with low incomes. Recently, innovative land registration tools
have been designed to cater for the poor. The question arises whether these tools have the desired
impact. This question is answered by confronting the existing tenure regimes with the implemented
innovative land registration tools.

A case-study has been carried out in Oshakati, a small town in Northern Namibia. The tenure
dynamics mostly relate to the transformation of customary land (Communal Areas) into Council land
through the proclamation of Town Lands in 1993. Two innovative programs concerning land
registration are discussed. The first is a government-driven program to implement the Flexible Land
Tenure System (FLTS). The FLTS, still drafted as a Bill, introduces upgradable titles, which are easier
and cheaper to acquire compared to the existing formal frechold titles. The second is a NGO-driven
program on saving schemes. Such schemes work almost according to FLTS-principles within the
current legal framework. The association forming the saving scheme acquires a block of land and
subdivides it among its members where individual plots are administered by the association.

The FLTS-pilots and one saving scheme have been assessed through qualitative methods.
Concerning the pilots, the innovative titles could not be issued as the Bill has not yet been enacted.
Meanwhile, the adjudication and surveying exercise resulted in increased levels of perceived tenure
security, notwithstanding the fact that de jure security did not change. The saving scheme was able to
provide tenure security to its members through their private land registration system. It is concluded
that the saving schemes are successful, although on a limited scale, by virtue of their social
organization. The FLTS has the potential of delivering tenure security, however the non-enactment
and implementation uncertainties leave much to be answered.

Centre on Housing Rights & Eviction (COHRE) (2006). Global Survey on Forced Evictions, Violations of Human
Rights. Geneva.

Christensen, S. F. (2005). Flexible Land Tenure in Namibia Offering Registration to Informal Settlers. GIM
International 19(3).

Christensen, S. F. and P. D. Hojgaard (1997). Report on a flexible land tenure system in Namibia. Windhoek,
Ministry of Lands, Resettlement and Rebabilitation, Namibia.

de Kock, . S. (2006). Security of land tenure: Meeting expectations through a community driven process. Decision
Makers Meeting: Good Administration of Lands Land Administration for Poverty Reduction and Economic Growth,
Windhoek.

de Vries, W. and J. Lewis (2009). Are urban land tenure regulations in Namibia the solution or the problem? Land
Use Policy 26(4).

Frayne, B., W. Pendleton, et al. Urban Development and Community Participation in Oshakati, Northern
Namibia.

Hackenboreh, K. and G. K. Kozonguizi (2005). Security of Tenure for Urban Areas in Namibia. Flexible Land
Tenure Systems Project. Windhoek, GTZ.
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Pro-poor planning law and property rights in Africa
Rob Home

Anglia Ruskin University (UK), robert.home@anglia.ac.uk

The UN Millennium Development Goals seek to reduce world poverty, including improving
conditions for slum dwellers, and associated initiatives such as the Global Land Tools Network pose a
challenge for planning to improve its ‘pro-poor’ credentials, while UN-Habitat’s Global Campaign
for Secure Tenure seeks to strengthen improve private property rights for the poor, endorsed by
Hernando de Soto’s The mystery of capital. The paper will review the colonial and post-colonial
planning regulatory framework in sub-Saharan Africa, particularly its negative role in helping to
create slums (or informal settlements), failing to plan for rapid urban growth, and imposing
unrealistic regulatory controls. The town planning response to the MDGs focuses upon more pro-
active and participatory models, but the challenges are great. A case study will be presented of Kisumu
(Kenya), one of the cities in the Millennium Cities Initiative, which is moving towards a more rights-
based, ‘pro-poor’ approach through partnerships with civil society organisations.
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An increase in the value of land as a prerequisite of imposing adjacency
levies — critical analysis

Miroslaw Gdesz

Regional Administrative Court in Warsaw, migdesz@hotmail.com

The main aim of this paper is to discuss current regulation on assessing adjacency levies in Polish
legal system, which is based on ad valorem formula. This paper tries to explain if this formula is an
appropriate tool of private owners and developers participation in the cost of providing local public
infrastructure. The first part of the paper provides the historical background and the evolution of
adjacency levies. One can notably mark the linking up of levies with an increase in the value of land,
which dates back to 1991. The second step in 1998 saw the introduction of adjacency levies, resulting
from plot subdivision. The next part paper tries to define a term “increase in the value of land” from
the perspective of adjacency levies. An impossibility of using cadastral value of land as the particular
situation of Polish land use system is indicated. The next paper is also to examine the problem of
making a clear distinction between the adjacency levies and planning fees. One can notably ask the
wider question, thus explaining if there is any linkage between the increased adjacency levies
(resulting from the increased property value) and the prior construction of the public road. The paper
will outline some key rulings, delivered by the Administrative Courts which tend to indicate that
those authorities, responsible for setting adjacency levies find it very difficult to take into
consideration the above-mentioned factor. Having in mind the above-mentioned analysis, one can
ask if it is justified to continue calculating the amount of adjacency levies on the basis of the
increasing property value. We shall consider if such mechanism suits us best to move forward with the
property developer’s contribution system. It is worth considering if the “increase of the property
value” should form the base for setting the amount of the payment. The author of this paper claims
that other alternative options shall be examined. He proposes to adopt new robust calculation
methods, taking into account other relevant factors such as: The length of the plot’s upfront stretch,
the surface and the character of the built environment. The paper also tries to find out if allowing
new calculation methods can help create a more flexible property developer’s participation system.
Alterman, Rachelle, 1988. , Exactions American style: The context for evaluation”. 1988. In R. Alterman (Ed.),

Private Supply of Public Services: evaluation of real-estate exactions, linkage and alternative land policies”. New York
University Press, pp. 3-21 (Paperback edition 1990).

Alterman, Rachelle (Ed. 1988). Private supply of public services: evaluation of real estate exactions, linkage and
alternative land policies. New York University Press. Paperback edition 1990.

Donald Hagman, and Dean Misczynski (Eds), Windfalls for Wipeouts: Land Value Capture and Compensation,
APA Planners Press

Freilich, Robert H. and Terry D. Morgan, "Municipal Strategies for Imposing Valid Development Exactions:
Responding to Nollan," Zoning and Planning Law Report, December 1987.

Nelson, Arthur C. (ed.), Development Impact Fees, Planners Press, Chicago, Illinois, 1988, 396 pp.
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Land-based financing the urban infrastructure for Istanbul: A feasible
option?
Sevkiye Sence Turk* & Willem K. Korthals Altes**

* Istanbul Technical University, Faculty of Architecture, Department of Urban and Regional Planning
senceturk@gmail.com, turkss@itu.edu.tr

**TU Delft, OTB Research Institute for Housing, Urban and Mobility Studies
w. k. korthalsaltes @tudelfi. nl

Financing of urban infrastructure is an important problem, especially for rapidly growing cities in
developing countries for which other sources of finance, i.e. government savings, taxes and borrowing
are difficult to use. Capturing land value gains may be an option to finance urban infrastructure
(Peterson, 2008). This paper presents options for land-based financing and discusses the applicability
of these options based on the case of Istanbul in Turkey. Land values are increasing in Istanbul, and
financing infrastructure using this instrument may be an option. The higher returns from residential
and commercial property have drawn an increasing interest from both domestic and foreign investors.
However, only 48% of the buildings have construction permits, and only 19%, of the dwellings have
occupancy permits. Many dwellings are built and used without construction permits. Additionally,
there is an important lack of urban infrastructure (Turk, Korthals Altes, 2009). The paper examines
three questions. First is, on the development of the policy, how the financing of urban infrastructure
is currently provided in Istanbul. Second is whether land-based financing options are consistent with
the current planning system and may complement to the existing financing methods. Third is what
likely outcomes can be when these options are applied.

Peterson, E. (2008) Unlocking land values to finance urban infrastructure, Washington DC: Worldbank, Trends and
policy options; no. 7, ISBN Number: 978-0-8213-7709-3.

Turk, S.S., Korthals Altes, W.K. (2009) Institutional Capacities in the Land Development for Housing on Greenfield
Sites in Istanbul, Habitat International, forthcoming.

Infrastructure meets area development — Developments in national spatial
planning in the Netherlands

Jos Arts* & Martine de Vaan**

*University of Groningen / Ministry of Transport, Public Works and Water Management, Delft, The
Netherlands

** National Real Estate ¢ Development Agency, The Hague, The Netherlands

In spatial planning infrastructure and area development are closely connected. The development
of roads is determined by spatial functions such as housing, working, recreation etc. However this is
also true the other way around: along highways we see ‘spontaneous’ development of housing and
business estates. Nevertheless, until now Dutch infrastructure planning and urban planning are
separate worlds (‘silos’). Resulting problems are: unwanted (high) mobility, scarce open space
disappearing quickly, environmental issues (air, noise, safety), and intensifying conflicts between
interests. All this results in slow planning processes which are sometimes even halted by court. These
problems have fuelled public debate in Netherlands, e.g. the advice by the Committee Elverding on
quicker and better planning and decision-making. As a consequence, numerous policy initiatives have
been developed recently, such as: the Long-range program on Infrastructure, Space, and Transport
(MIRT); the development of area-oriented explorative studies (‘verkenningen’), integrated area
development; and a renewed interest in public-private partnerships. This trend of integrating
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infrastructure and area development will most likely be long-lasting because of issues of financing.
The traditional specific funds for infrastructure will diminish and will require integrated financing
with area-oriented development. Because of the integration of infrastructure and area development
projects have a broader scope. This is beneficial for finding other, innovative solutions, involving
interest parties, creating synergy, enhancing sustainable development. However, the enlarged project
scope is more difficult to manage with respect to time and cost. In the recent debate time delays
receive much attention. Many attempts are made to streamline processes and procedures, e.g.: MIRT-
programming process, Spatial Planning Act (Wro), Infrastructure Planning Act (Tracewet), ‘Urgency
act for infrastructure’ (‘Spoedaanpak wegen’), Crisis and Recovery Act (Crisis and herstelwet).
Financial issues seem to receive less attention although essential for adequate realisation. Who is
paying what? There is need for new and clear balance between parties who bear the costs and receive
the benefits. Businesslike-approaches that distribute values, risks and responsibilities between public-
public and public-private parties are dearly needed, such as value capturing (in space and time; LCC,
C2C). This paper discusses recent developments at national planning level in the Netherlands: new
regulations, new instruments, changing relationships and... new problems. To this end we will
discuss some cases - A2 tunnel Maastricht, South-East Brabant City (Eindhoven), Utrecht A12
corridor — as well as some reflections from international experiences.

Role of property rights and regulatory needs for disintegrating light
railway systems

Florian Krummbeuer

School of Spatial Planning, Chair for Transport Planning, TU Dortmund
Sflorian. krummbeuer @tu-dortmund.de

European and national policy aims towards a common market for services. Therefore the
organization and planning of public transport is changing: While in the past public transport was
provided by — often public owned - monopolist companies from one source, today competition is
getting usual (Barth, 2000; Ahrens-Salzsieder 2008). This comes along with new and more
stakeholders like transnational transport companies. The provision of public transport is divided
between the municipalities’ sovereign task of planning and one or even more transport companies’
duty to operate busses, vehicles and infrastructures. In this context transport planning and spatial
planning face new challenges like market regulation (Einig 2008). Other than in the bus sector the
configuration of light railway (trams, underground metros) systems’ disintegration is highly
dependent on the organization of property rights on infrastructures (such as tracks, workshops or
vehicles) or immaterial resources like planning data (i.e. traffic demand forecasts; Konig and Sieg,
2009). The study to be presented is based on concepts such as new institutional economics or
regulation theories. In case studies it has been researched which institutions are necessary to join the
economic interests of infrastructure owners, operators and tram operators with the political aim of
providing sufficient and sustainable public transport as a service of general interest (SGI). In
opposition to recent economists’ works (Hedderich, 1996; Szabo, 1999; Peistrup, 2007; Resch, 2008)
focusing on monetary effects of disintegration in public transport on an aggregated level, a planners
approach needs to describe the reasons. It will be highlighted how the access to properties like tracks,
trains, data or IT infrastructures is regulated in detail and which technical interfaces and institutions
of interaction potentially cause high transaction efforts.

Abrens-Salzsieder, D. (2008): Bald nur noch Zaungast beim OPNV. Die Ausbildung von GrofSstrukturen im

dffentlichen Nahverkehr erschwert es zunehmend kreisangehiorigen Kommune, eigene Ressourcen und Fachwissen in

den OPNV eingubringen. In: Stidte- und Gemeinderat, 13—14.
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Barth, S. (2000): Nabverkehr in kommunaler Verantwortung. Der dffentliche Personenverkehr nach der
Regulierung. Schriftenreibe fiir Verkebr und Technik 90. Bielefeld.

Einig, K. (2008): Regulierung der Daseinsvorsorge als Aufgabe der Raumordnung im Gewdhrleistungsstaat. In:
Informationen zur Raumentwicklung, 17—40.

Hedderich, A. (1996): Vertikale Desintegration. Wettbewerb im Schienenverkehr. Theoretische Basisiiberlegungen
und Diskussion der Bahnstrukturreform in Deutschland. Hamburg.

Konig, H.; Sieg, U. (2009): Systemeinbeit oder Trennung? Organisation von Tram und U-Bahn.
Argumentationspapier des Verwaltungsrates TRAM des VDV zur Organisation von Betrieb und Infrastruktur bei
Bahnen nach BOStrab. In: Der Nahverkebr - Offentlicher Personennahverkehr in Stadt und Region, 7-10.

Neumann, L.; Strang, K. (2007): PPP fiir Schieneninfrastruktur - ein Weg nach vorn? In: PPP-Infrastructure 2,
10-11.

Peistrup, M. (2007): Daseinsvorsorge im OPNV. Theorie und Praxis. In: Hartwig, K.-H. (ed.): Liberalisierung und
Spezifitit von Netzen - Daseinsvorsorge und Zertifikate im Personenverkehr. Themenschwerpunkte der
Studienkreistagung 2007. Gottingen.

Resch, R. (2008): Ausschreiben oder direkt vergeben? Neue Erkenntnisse zu Transaktionskosten im OPNV. In: Der
Nabhverkebr - Oﬁnt[ic/}er Personennabverker in Stadt und Region, 22-25.

Szabo, O. (1999): ,Nachhaltigkeit“ als Leitbild fiir den iffentlichen Personennahverkebr. Systemtheoretische und

institutioneniékonomische Beitrige zur Konzeption regionaler OPNV-Netzwerke. Dissertation.de. Berlin.

Mining legislation and space production
Lena Karka

Ministry for the Environment, Energy and Climate Change
L.karka@dxor.minenv.gr, karkale@otenet.gr

Mining law, just like other sectoral legislation, aim at securing the better conditions for the
development of the activity concerned, by regulating internal issues of the activity, such as mining
rights, exploitation conditions, security of works, granting of permissions etc. It doesn’t address any
questions relating to spatial organization, but the ones concerning the areas in close proximity to the
mine or quarry and, solely, in the context presented above. Hence, mining legislation has spatial
effects in areas much wider than the close perimeter of mines. Greek mining law is based on a
classification of the various mineral resources in distinct categories, according to their economic
importance, applications and the technical characteristics of each group. The formal division leads in
important differences as regards the concession of mining rights, the provisions for the quarry
exploitation area and the interrelations with neighboring land uses. The division also leads to
differences as regards the procedure and administrative level on which mining rights are assigned and
the mining permission granted. All the above mentioned differences imply spatial effects, since they
influence the location, size and dispersion of mines and quarries, and consequently, the land use
evolution in an area. Mining law has, then, spatial effects that may be direct or indirect. The technical
terms, restrictions and conditions, regulating the development of the mining activity in space and
time, produce direct effects. On the other hand, mining rights, that influence the relation between
mining activity and other land uses and, in this sense, they condition the development of mining
itself, have indirect effects on spatial production. The aim of the paper is to focus on these last
indirect effects of mining legislation and reveal their importance for spatial planning.

Karka H. “Exploitation miniére et développement touristique sur le littoral de la Gréce (Chalcidique - Milos)”. Thése
pour le doctorat, UER de Géographie, Université Paris 1-Panthéon-Sorbonne” Mars 1995

Karka H. “Spatial Planning and Mining Industry in the Littoral Zone - The importance of the land factor’.
Proceedings of the International Conference “Urban, Regional, Environmental Planning and informatics to planning

in an era of transition” NTUA, Athens 1997, p. 620-625.
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Streamlining land use planning practice in Northern Ireland: A new
institutionalist perspective?

Greg Lloyd & Deborah Peel

School of the Built Environment, Built Environment Research Institute, University of Ulster, Northern
Ireland
mg.lloyd@ulster.ac.uk

Land use planning legislation is continually subject to amendment as land and property
development pressures change, social and economic circumstances evolve, environmental priorities
emerge and societal expectations shift. In the devolved UK, land use planning reforms have been put
into effect in differentiated ways and timelines. This applies in England, Wales and Scotland. The
intellectual rationales for the modernization of land use planning has included seeking efficiency gains
in the administration of land use planning policy and decision making; and facilitating more effective
land use planning outcomes, which has included the incorporation of ideas associated with spatial
planning. Reforms have sought greater certainty and consistency for private sector interests; securing a
more appropriate balance between economic and environmental matters; and promoting greater
transparency and civil engagement in land use planning. The reforms have involved combinations of
new measures, architectures, cultures and incentives to recast the operational relationship between
land use planning and land and property development.

This paper considers a specific attempt to achieve such a new operational relationship in Northern
Ireland. Reform has come later to this specific case study, a result of specific political and civil
circumstances. Whilst the Planning (Northern Ireland) Order 1991 has been modified in an
incremental way to adjust to evolving societal requirements a more deliberate reform is now
underway. This has involved a modernizing process with consultations with vested interests. In
parallel is has involved practical initiatives to demonstrate the potential advantages of a more efficient
and effective land use planning relationship. The paper will consider the Streamlined Consultation
Scheme established to allow decisions on non-contentious planning applications for the Derry City
Council area to be issued without formally bringing them to the Planning Committee. This suggests
that the planning system can perform more efficiently under these new contractual forms. The paper
will provide a context to this initiative and assess its performance in terms of the operational
relationship between private interests in property development and the public interest.
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A modest proposition. The regulation of the general systems in the
Spanish city planning legislation, their defects and possible improvements

José Luis Sainz Guerra, Susana Ordosiez, Celestino Candela Pi, and Pablo Bonachia
Universidad de Valladolid, Spain

Jlsainzg@ana.uva.es
zarapendola@terra.es
Candela_pi@hotmail.com
Bonachia. 1986 @googlemail.com

The Spanish city planning legislation establishes a distinction between local and general systems.
The general systems are fixed by the general planning and serve the entire municipality. For instance,
large city parks, ring roads, waste water treatment plants, which serve the whole city. On the other
hand, local systems are fixed by local planning (partial plans, special plans and detailed studies) and
serve only a part of the city. For instance, nurseries, schools, small parks.

Landowners cede unbuilt land for general systems proportionally to the right to build. The Public
Administration (the State, the regional government, etc.) is responsible for developing the general
systems, i.e., building waste water treatment plants, motorways, etc. with their own resources from
taxes paid by all the citizens. The justification for this is that landowners who develop a new area in
the city must return the capital gain they receive from society as a result of the urbanization.

Recent experience has shown that the capital gain of landowners close to the major roads is much
higher than the value of the land ceded to the Administration. To correct this dysfunction, a more
equitable regulation is proposed: Each house or flat must pay for the accessibility offered by the
infrastructures.

Parada, Ramén: Derecho Administrativo II1. Bienes piiblicos. Derechos urbanisticos. Ed. Marcial Pons. Barcelona,
2007.

Fernandez Rodriguez: Tomds-Ramdn: Manuel de Derecho urbanistico. Madrid, 2006.

Financial threats to the public development of land in The Netherlands

Erwin van der Krabben

Radboud University Nijmegen, The Netherlands
e.vanderkrabben@fm.ru.nl

The ambitions for land-use planning in The Netherlands are very high. It is more or less generally
accepted that the preferred land use will not come about on its own and that co-operation and
steering are necessary to realize the desired land use (Needham, 2007). Those ambitions shape the
way land is being developed and redeveloped. Municipalities usually choose to (re)develop land
making use of the so-called public land development model and according to coherent, integrated
development plans. Moreover, it is the general opinion that municipalities should always be able to
recover the costs of plan-related public investments, to guarantee high-quality public space (Van der
Krabben & Needham, 2008). However, the future of this planning tradition might be under serious
threat. Due to the national government's directive that at least 40 % of all new developments must
take place in existing urban areas, the financial results of location development have increasingly come
under pressure. Usually, plan-related costs of brownfield developments are substantially higher than
the costs of greenfield developments. The well-understandable shift from greenfield to brownfield
development has not only reduced for municipalities the possibilities to cover all plan-related costs
from the income of building land sales, but also decreases the opportunities for them to compensate

Room 4: Regulatory practice Wednesday, 10 February 2010
(chair: Phil Allmendinger) .
16.00 — 18.00



Dortmund Conference 10-12 February 2010

between profitable and loss-making development projects. It is likely that the present economic and
financial crisis will increase those problems, when property prices will fall down.

This paper investigates those financial threats in more detail and evaluates various interventions
that might contribute to the solution of the problems. Brownfield developments in The Netherlands
will be discussed here as a case study, but those problems occur in many other countries as well. From
a more conceptual perspective, the paper will evaluate those elements of planning systems
(particularly the legal framework for cost recovery, value capturing, land readjustment and
expropriation) that influence the success of brownfield developments.

Needham, B. (2007) Dutch Land-Use Planning: Planning and Managing Land-Use in The Netherlands, the
Principles and the Practice. The Hague, Sdu Uitgevers.

Van der Krabben, E. & Needham, B. (2008) Land readjustment for value capturing: A new planning tool for urban
redevelopment. Town Planning Review 79 (6), 651-670.

EU-proof public-private area development: The PPP Hollandaise?
Arjan Bregman & Leonie Janssen-Jansen

Instituut voor Bouwrecht / Institute for Construction Law, The Netherlands
agbregman@ibr.nl

University of Amsterdam
L.B.Janssen-Jansen@uva.nl

The need for a development-oriented spatial policy is accompanied by challenges of public-private
partnerships. Comprehensive spatial developments increasingly integrate the interests of public and
private players. The resulting public-private formular in area development search for guidelines and
conditions under which they can perform best and reduce risks to the minimum. These risks are not
only about the cost of land development, but also about the costs of cooperation. Many public-private
partnerships suffer from trust-issues, role integrity problems, liability fear and risk distribution. In
addition, European Law requires some strict procedures in order to ensure transparency with respect
to contracts, procurements and liability. The resulting searches for a balance between flexibility and
comprehensive spatial development on the one hand and transparency on the other hand is a major
challenge in these public-private partnerships. The large volume of literature still falls short on
providing planners with enough knowledge. There is a knowledge gap and in many countries, like
The Netherlands and Germany, planners search for their own rules and regulations.

This paper explores the Dutch answer to this problem. The Dutch approach of comprehensive
area developments and joint ventures is quite unique. The area development joint ventures are
sometimes called PPP Hollandaise. This PPP offers many lessons for international planning
developments. Recently the Dutch government published the ‘Area Development Travel Guide’,
which provides some basic recommendations for improving the mutual relationship between
governmental agencies and market players. This paper will compare these recommendations with
other international solutions and assess to what extent these recommendations will facilitate integrate
public-private area developments.

Ministry of Housing, Spatial Planning and the Environment (2009), Reiswijzer Gebiedsontwikkeling 2009, een

praktische routebeschrijving voor markipartijen en overheden, The Hague, Ministry of Housing, Spatial Planning
and the Environment.

Sagalyn, L.B. (2007), Public/private Development, lessons from history, research and Practice, in: JAPA, Volume 73,
no. 1, pp. 7-22.
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Provincial diversity: A preliminary assessment of the implementation of
the 2008 Dutch Spatial Planning Act at the provincial level

David Evers*, Edwin Buitelaar®, Leonie Janssen-Jansen**, and Wim Nieuwenhuizen*

* Planbureau voor de Leefomgeving, The Netherlands
david. Evers@pbl.nl
edwin. Buitelaar@pbl.nl

wim.niewwenhuizen@pbl.nl

** University of Amsterdam, The Netherlands

L.b.Janssen-Jansen @uva.nl

The need for effective development-oriented spatial policy at the regional level has become a
widespread concern in Europe. The new Spatial Planning Act (Wro) in The Netherlands has
addressed this concern by reshuffling powers and responsibilities between governmental levels. Under
the new system the twelve Dutch provinces are obliged to become more proactive in spatial planning.
The most radical change is that provinces no longer have the power to grant or withhold approval for
local plans (e.g. on the basis of compliance with the provincial plan). Instead, they have been given
the right to draw up local plans themselves in cases of provincial interest (inpassingsplan). In addition
they can draw up legally binding provincial regulations (verordeningen) for local plans or issue a
directive to municipalities to draw up a plan for a particular area (proactieve aanwijzing). In cases
where a local plan clearly violates stated provincial interests, a directive (reactieve aanwijzing) can still
be issued.

Although it is still too early to determine whether the objectives of the new law will be met, some
interesting differences between provinces have emerged in how they have implemented the Wro.
Some provinces have a very wide interpretation about what constitutes provincial interest and attempt
to secure this via a verordening (South Holland), while others (e.g. Limburg) have opted for informal
coordination rather than legal instruments. This paper explores the different strategies of the
provinces and their first experiences with their new role. It will also pay attention to the different
starting position of the provinces (financially, land positions etc). We will assess the chosen steering
options and compare their (dis)advantages with each other and with ones the previous system. The
paper will end with some lessons from the new role of the regional planning bodies in The
Netherlands in an international perspective.

Wolsink M. (2003), Reshaping the Dutch planning system: A learning process? In: Environment and Planning A
35(4), pp. 705 — 723.
Buitelaar, E. & N. Sorel (2009), Ex-durante evaluatie Wro, The Hague: Planbureau voor de Leefomgeving.

Needham, B. (2005), The New Dutch spatial planning act: Continuity and change in the way in which the Dutch
regulate the practice of spatial planning Export, in: Planning Practice and Research, Vol. 20, No. 3, pp. 327-340.
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In the shadow of native title: Compensation for indigenous cultural
heritage

John Sheehan™, Samantha Hepburn**, and Rebecca Leshinsky***

* Deputy Director, Asia — Pacific Centre for Complex Real Property Rights;
Adjunct Professor, Faculty of Design Architecture and Building, University of Technology, Sydney

** Faculty of Law, Deakin University, Melbourne
*** Manager, Planning Legislation
Statutory Planning Systems Reform, Department of Planning and Community Development, Victoria

Indigenous cultural heritage together with native title and statutory land rights comprise a trilogy
of legal rights and interests which focus specifically upon Aboriginal and Torres Strait Islander
peoples. Native title was first recognized in Mabo & Ors v State of Queensland (1992) 175 CLR 1
(Mabo No. 2) and was partially codified by the Native Title Act 1993 (Cth.). Statutory land rights
predate the recognition of native title, and were initially created by the Commonwealth Government
in the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth.).

However, the Aboriginal Land Trusts Act 1966 (SA) predated the 1976 Commonwealth land
rights legislation, and arguably was the first true statutory scheme creating indigenous land rights in
Australia, albeit limited to South Australia.

Apart from native title and statutory land rights, it has been recognized by both Commonwealth
and State Governments that indigenous sites and specific items are of indigenous cultural heritage
significance. The Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth.) was the
first national statutory protection for indigenous sites and items and is now only applicable to
Commonwealth lands, the States all having complimentary legislation. However, indigenous cultural
sites and items present an intriguing issue from a property theory standpoint.

Commonwealth and State legislation all ensure items which may include human remains and
sacred (revealed and unrevealed) objects are held by the relevant Government as custodian, but are in
fact controlled and safeguarded by the relevant indigenous peoples. Such a situation which often
includes guarantees of access to the sites and items raises the issue of whether indigenous cultural
heritage is property, and hence, capable of attracting compensation for diminution or destruction.

Curatorial management of the built heritage: Preserving the historic legacy
of absentee landowners — the case of the German Templar Village in Tel
Aviv

Nir Y. Mualam

Technion - Israel Institute of Technology, Israel

nirmualam@hotmail.com

Expansive historic preservation literature deals with how preservation should be carried out,
including guidance for preservation procedure and practice. From fagadism to strict conservation to
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restoration- architects and planners receive numerous “do's” and “don't” regarding their work, having
to zig-zag between their own views, NGO's positions, politicians' demands and public opinion,
shaped in the furnace of newspaper and television.

The problem becomes harsher when the “owners” or original creators of the built heritage are no
longer there. They are absentees; they have either moved, disappeared, or been driven away by war,
natural calamities or plagues. In these circumstances preservation efforts may become blurry by
popping questions such as for whom do we preserve, now that the original “indigenous” people are
gone? Who is the proper curator of that heritage, which was formed by former (nowadays absentee)
landowners?

Questions of contested histories, sovereignty, indoctrination, denial and forgetfulness are
embedded in such preservation struggles. Also, issues of function vs. strict conservation, top-down vs.
bottom-up stewardship, are sometimes apparent.

We shall demonstrate some of these issues by describing the preservation efforts of the Germano-
Templar village of Sarona in Tel Aviv. The case study would highlight the debate amongst different
groups and professionals, regarding the hard pressing issue of how to preserve the history of the
absent. We study the different standpoints of different cultural and political agents (NGO,
journalists, the court, the public preservation team, and the landowner). We demonstrate how the
original creators of the built heritage are still accounted for — although absent — and how current
curators of an absent group's history relate to it while trying to mold it to fit today's needs We also
observe the power struggle between institutional stewardship of the built heritage (governmental,
municipal, judicial) and the so-called “professional”, non-institutional stewardship, in the face of
functional challenges.

Measuring the level of integration of historic urban cores’ conservation
into development and planning processes: Defining the key indicators

Jelisaveta Mibajlovic
Northumbria University, United Kingdom

Jjelisaveta. mihajlovic@northumbria.ac.uk

Following the Venice Charter, the idea of maintaining, preserving and rehabilitating groups and
areas of buildings of historical or artistic interest in the context of land use planning systems was
considered in a number of Resolutions adopted by the Committee of Ministers of the Council of
Europe in the 1960s. This work led to the development of the concept of integrated conservation
which was introduced through the European Charter of the Cultural Heritage in 1975 and further
developed through the Amsterdam Declaration of the Congress on the European Architectural
Heritage (Council of Europe, 1975a and b). It was further elaborated through Resolution 76 (28)
adopted by Committee of Ministers (Council of Europe, 1976). The Resolution sets out the basic
framework for adapting laws and regulations to meet the requirements of integrated conservation. On
the other hand, different countries developed specific approaches towards the problem of integrated
conservation of protected historic cores including administrative and legal mechanisms and tools.

Based on the review of (a) international charters and recommendations (UNESCO, ICOMOS,
Council of Europe), (b) national legislation (UK, US, France, Germany, countries of the Eastern
Europe), and (c) underpinning theoretical concepts, the paper presented here is aiming at formulating
the key indicators for measuring the level of integration of historic urban cores’ conservation into
planning and development. Based on this aim, this paper first presents an overview of the
underpinning theory on the concept of ‘integrated conservation’ and its relationship with historic
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urban cores planning and development. Subsequently, it defines the main variables based on the
previous review of the complex body of knowledge. The paper than, as the main contribution of
knowledge, sets the key indicators and propose how those are going to be measured.

Previous work in the field has been mostly based on developing the indicators for measuring the
sustainability level of historic urban quarters (Vehbi and Hoskara 2009), the livability of an urban
centre (Balsas 2004) or developing different performance indicators. However, no particular attention
has been given to development of the indicators system in order to measure the level of integration of
historic urban cores’ conservation into development and planning processes.

Balsas, C (2004) "Measuring the livability of an urban centre: An exploratory study of key performance indicators’
Planning, Practice and Research 19(1)

Council of Europe (1975a) European Charter of the Architectural Heritage, adopted by the Committee of Ministers
on 26 September 1975.

Council of Europe (1975b) Amsterdam Declaration, adopted by the Congress on the European Architectural Heritage

Council of Europe (1976) Resolution (76) 28 concerning the adaptation of laws and regulations to the requirements
of integrated conservation of the architectural heritage, adopted by the Committee of Ministers

Vehbi, B, and Hoskara, S (2009) ‘A model for measuring the sustainability level of historic urban quarters’
European Planning Studies 17(5)

The historical transformation of property relations on the lands of Mugla
Town in Turkey

Feray Koca

Uludag University, Middle East Technical University, Turkey
Sfkoca@metu.edu.tr

Property relations shape, structure and transform the urban and rural spaces. States have been the
control mechanisms of land management and land rights. Land regulations under the control of state,
laws and land policies have been effective at the development of cities.

The historical evolution Mugla town goes back to 13th century. In 1280-1424, when Mentese
Sultanate established the town settlement, the lands were classified as ‘miilk’ (large estates) of the
influential families and ‘vakif” lands for the religious uses. Vakiflar formed the public squares of the
town. After Mentese Sultanate has became part of the Ottoman Empire, all the ‘miilk’ which are
subject to private property are joined as ‘miri toprak’(state lands). In 17th century, mounted soldiers
assigned with a fief who were the controller of lands abused their official works and they became
powerful landowners. In 19th century, according to Land Edict: The property legislation of 1858,
independent small land managements are emerged as private ownerships. This legislation could not
be able to prevent emergence of some mounted soldiers to become feudal tenants. Unitil the
Republican period, the city did not develop and spread. The town was settled around a commercial
area and the residents were doing agricultural activities at surrounding villages. With increasing
population, the existing lands were divided into small lands gradually because of common rights of
private property. Based on this property pattern, new development plans were prepared and the
agricultural lands of Mugla Plain at the south are opened for development.

This paper aims to define changing land-society and property relations on the urban and rural
lands of Mugla town in a historical process. In this context, it explains some political decisions of the
state, legislations and laws, development plans related to property and their socio-spatial effects on the
city form and on the structure of society.
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Aladag, E. (1991) Mugla Evi-Mugla daki Gelencksel Konutlarin Sihhilestirilmesi ve Yeniden Degerlendirilmesi
Konusunda Bir Arastirma, Hamle Matbaacilik A.S, Mugla.

Analytic Study of Mugla/Karabaglar Urban and Natural Site (May 2002) Dokuz Eyliil University, Architecture
Faculty, City and Regional Planning Department, Izmir.

Aktiire, S. (ed: Tekeli, 1.) (1993) Tarib Iginde Mugla (19. Yiizyilda Mugla), METU Faculty of Architecture
Publication, Ankara.

Cribb, R. (1991) Nomads in Archeology, Cambridge University Press, UK.

Cinar, A. A. (2004) Mugla Kitab, Arkeoloji-Tarih-Cografya, Agiz Ozellikleri, Halk Kiiltiirii, Printer Ofset
Matbaacilk, Izmir, Turkey.

Giinay, B. (1999) Property Relations and Urban Space, METU Faculty of Architectural Press, Ankara.

Keyder, C.c&Tabak, F. (1998) Osmanly'da Toprak Miilkiyeti ve Ticari Tarim, Tiirkiye Ekonomik ve Toplumsal
Tarih Vakfi Yayinlars, Istanbul.

Kuban, D. (1995) Tiirk Hayatli Evi, MTR, Misirly Matbaacilik A. S., Istanbul, Turkey.

Osmay, S. (ed: Tekeli, 1.) (1993) Tarib Iginde Mugla (1950-1987 Dineminde Mugla Kenti), METU Faculty of
Avrchitecture Publication, Ankara.

Tekeli, 1. (1993 ) Tarih icinde Mugla, METU Faculty of Architecture Publication, Ankara.

The urban planning legislation in Greece: A history of 180 years
Despina Dimelli

National Technical University of Cretee, Greece
dimellidespina@yahoo.gr

Ancient Greece has strong examples of successful cities that represented democracy principles and
are historical until today. Today’s Greek cities are different. The legislation that has shaped today’s
cities is a mixture of many laws that were legislated since 1833. It is characteristic that until today a
law that was legislated in 1923 is still active and it constitutes one of the positive elements that have
shaped Greek cities and on the contrary laws that were legislated recently are replaced soon and still
don’t are certain and effective.

This paper aims to make a brief report of the basic urban laws that have been legislated for the last
two centuries and their effect on Greek cities. The case study will be the municipality of Athens the
Metropolitan capital of Greece and a small municipality of Greece. These two cases are chosen
because the same laws that exist for the total of the urban space “function” in different ways for each
case. So, this comparison shows how laws can be flexible and adjusts in any particularity and on the
contrary how laws can be inflexible and ineffective when they are adjusted on different areas.
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RUDOLF-CHAUDOIRE-PAVILLON:
WELCOME RECEPTION
(HOST: BEN DAVY)

Drinks and schmoozing with friends will round off the day. The host will say a few words about
“The Faces of Land Policy”, a poster exhibition illustrating the vexing relationship between planning,
property, and public policy.

Do you like one of the posters?
Please feel free to choose your favorite poster and ask a member of the Local Host Committee to
make a reservation for you. Please pick up your poster after the closing plenary.

Rudolf-Chaudoire-Pavillon: Wednesday, 10 February 2010
Welcome reception .
(host: Ben Davy) 18.00 — 20.00
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Land policy for rivers — responses to the German Flood Control Act

Thomas Hartmann

Chair for Land Policy, Land Management, and Municipal Geoinformation,
School of Spatial Planning, TU Dortmund, thomas.hartmann@tu-dortmund.de

In 2005, the German Federal Government launched a new legislation on flood protection, the
Flood Control Act. As a reaction to the 2002 River Elbe flood, the intention was to alleviate deficits
in implementation and regulation in order to make more space for the rivers (German Bundestag
2005). Before the legislation, attempts of water managers and land use planners in this respect have
been a bit clumsy. The legislation aims at changing this situation. In this manner, the adaptation of
the planning and water law can be seen as a land policy for German Rivers.

Whether or not it is successful could be measured with the help of remote sensing — do the rivers
after all have more space available? This paper, however, addresses the question whether legal changes
are an effective opportunity to support provision of space for rivers.

In interviews with stakeholders in 2004 — predominantly water managers and land use planners —
the author analyzed the implementation of spatial flood protection in Saxony-Anhalt (Hartmann
2005). Does the legislation from 2005 respond to the restrictions? The analysis of the new legislation
is supported by interviews with the stakeholders after implementation of the Flood Control Act in
2008 (Hartmann 2009). On this basis, the paper finally discusses to the constraints of land policy by
the Flood Control Act.

German Bundestag 2005. Drucksachel5/3168: Gesetzentwurf der Bundesregierung: Entwurf eines Gesetzes zur
Verbesserung des vorbeugenden Hochwasserschutzes. German Bundestag.

Hartmann, Thomas 2005. Hochwasserschutz durch raumliche Planung - Handlungsempfehlungen fiir
Abstimmungsprozesse zwischen den Akteuren in Sachsen-Anhalt. Unpublished diploma thesis.

Hartmann Thomas 2009. Clumsy Floodplains and the Law — Towards a Responsive Land Policy for Extreme Floods.
Special Issue on “Floods and Cities” of Built Environment. 35(4) 531-544.

Public trust interests, private property rights, and the ordinary high water
mark on Michigan’s Great Lakes shorelines

Richard K. Norton™, Lorelle A. Meadows**, and Guy A. Meadows***

* Urban and Regional Planning, Taubman College of Architecture & Urban Planning, University of
Michigan, USA, rknorton@umich.edu

** College of Engineering, University of Michigan, USA

*** Naval Architecture and Marine Engineering, College of Engineering, University of Michigan, USA
The State of Michigan (USA) is the “Great Lakes State,” bounded on most of its borders by four

of the five Laurentian Great Lakes—Michigan, Superior, Huron, and Erie. The state has long

experienced two colliding forces along its Great Lakes shorelines: The remorseless movement of the

lakes landward through natural processes and the boundless desire by shoreline property owners to
build more and larger structures on their lakefront properties. In 2005, the Michigan Supreme Court
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reaffirmed in a landmark decision that: Under its Public Trust Doctrine, Michigan’s public trust

interest along its Great Lakes shorelines extends up to the “natural” ordinary high water mark
(NOHWM), thus encompassing what can be referred to as the state’s Great Lakes “public trust
beaches;” that that mark moves over time in accordance with natural lake processes; and that the
horizontally fixed “elevation” ordinary high water mark (EOHWM), established by the Michigan
Great Lakes Submerged Lands Act, relates only to certain regulatory authorities under that act (i.e., it
does not establish the spatial extent of the public trust interest). Nonetheless, the court’s decision left
unresolved how exactly the NOWHM relates to the EOHWM and whether the EOHWM continues
to serve any viable purpose. This paper first briefly describes the Public Trust doctrine in general and
the adaptation of that doctrine by Michigan to its Great Lakes shore lands. It then discusses the
attributes of the Great Lakes that make them unique from ocean coastal settings, and it presents
original data on changing shoreline profiles along Lake Michigan over time. It concludes by
discussing the usefulness and limits of the concept of “ordinary” high water on the Great Lakes for
the purpose of reconciling public trust interests and private property rights.

Frey, B. C., and A. Mutz. 2007. The public trust in surface waters and submerged lands of the Great Lakes States.
University of Michigan Journal of Law Reform 40:907-993.

Meadows, G.A., L.A. Meadows, W.L. Wood, ].M. Hubertz, and M. Perlin. 1997. The relationship between Great
Lakes water levels, wave energies, and shoreline damage. Bulletin of the Americ. Meteorological Soc. 78(4):675-683.

Titus, J. G. 1998. Rising seas, coastal erosion, and the Takings Clause: How to save wetlands and beaches without
hurting property owners. Maryland Law Review 57 (4):1279-1399.

Towards an integrated river basin management in Europe: The
coordination of the planning instruments designated by the Water
Framework and the Floods Directives

Juliane Albrecht

Leibniz Institute of Ecological and Regional Development, Germany, j.albrecht@ioer.de

All Member States of the European Union are currently implementing the 3rd phase of the Water
Framework Directive (2000/60/EC, WFD). In this course, programs of measures (Article 11 WED)
and river basin management plans (Article 13 WFD) are being established. Having passed public
consultation, the plans shall come into force by the end of 2009. The purpose of these plans is to

achieve the good status of all surface and ground water bodies until 2015 as laid down in Article 4 of
WED.

Even though one of the aims of the WED is to mitigate the effects of floods (Article 1 lit. 3), the
directive does not include specific regulations concerning flood protection. Therefore, the WED was
complemented by the Floods Directive (2007/60/EC, FD) which was adopted at the end of 2007.
FD contains the obligation to establish so-called flood risk management plans (Article 7 FD) which
add to the planning instruments designated by WFD. These plans have to be implemented by the
end of 2015.

The present contribution to the conference "Planning, Law and Property Rights" in Dortmund
will analyze the planning instruments of the WFD and FD and elaborate on their role in an
integrated river basin management. Article 9 FD plays an important role as it requires a coordinated
application of WFD and FD. Member States shall put the focus on common synergies and benefits
with regard to the objectives laid down in both directives. The harmonization of the contents of the
river basin management plans (Article 13 WFD) and the flood risk management plans (Article 7 FD)
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is explicitly required. The talk will discuss the interfaces between both plans, in order to assess the
options for coordination. An overview on the planning practice in Germany will also be presented.

Albrecht, J.[Janssen, G.: Hochwasserschutz- und Raumplanungsrecht im deutschen Einzusgebiet der Elbe, 2006.

Albrecht, J./Wendler, W.: Koordinierte Anwendung von Wasserrahmenrichtlinie und
Hochwasserrisikomanagementrichtlinie im Kontext des Planungsprozesses. In: Natur und Recht 9/2009, p. 608-618.

Directive 2000/60/EC establishing a framework for Community action in the field of water policy, O L 327,
22.12.2000, p. 1-73.
Directive 2007/60/EC on the assessment and management of flood risks, Of L 288, 6.11.2007, p. 27-34.

Klauer, B. et al.: BASINFORM — Verfahren zur Aufstellung von Mafinahmenprogrammen nach WRRL, UFZ-
Diskussionspapiere 5/2007.

Linderarbeitsgemeinschaft Wasser (LAWA): Strategie zur Umsetzung der Hochwasserrisikomanagement-Richtlinie in
Deutschland (Draft, 10.9.2008)
Schneider, S.: Rechtliche Instrumente des Hochwasserschutzes in Deutschland, 2005.

Wendler, W.: Integrierte Bewirtschaftungsplanung fiir Flussgebiets- und Hochwasserrisikomanagement, 2009
(forthcoming).

Discordant levels of planning in Istanbul

Fatma Unsal & Ebru Firidin Ozgur

Mimar Sinan Fine Arts University, Department of City and Regional Planning, Turkey
unsal.fatma@gmail.com, ebrufiridin@gmail.com

Istanbul is a rapidly growing city, struggling to bring urban growth under control, which has
significant rates of population growth (3 % annual population growth rate, 300 000 people per year).
A considerable portion of the residential areas has been developed in an irregular fashion (25 328 of
78 145 hectares or 32 %). Much of the irregularly developed residential areas are within natural
hazard zones prone to earthquakes, floods or landslides.

The risk-prone nature of the urban development of Istanbul in the framework of sustainability (1),
originates from the populist policies of the public authorities embodied in development amnesties and
the fragmented, uncoordinated structure of the planning legislation (2).

The risk-prone development areas of Istanbul are mostly the zones with Development and
Implementation Plans approved at the Municipal Council, in contradiction with the planning
principles set forward in the Master Plan. In other words, the Supplementary Plan Types, which are
the instruments of facilitating the application of the Development Plans without jeopardizing its
integrity and the infrastructural balance according to the Planning Law, end up undermining the
basic principles of the Development Plans. Besides, it becomes almost impossible to stay in line with
the population targets of the Master Plan.

The aim of this paper is to bring into light the planning process in the most risky developed areas
of Istanbul, in the period between two most recent Master Plans of Istanbul.

(1)Unsal F., “Risk Generating Urban Development of Istanbul and Irs Legal Background”, Aesop International
Conference: Planning for the Risk Society, 10-14 July 2007, Napoli

(2)Unsal F., “Critical Evaluation of Legal and Institutional Context of Urban Planning in Turkey: The Case of
Istanbul”, PLPR Conference, 11-13 February 2009, Aalborg

Tekeli I, The Development of the Istanbul Metropolitan Area: Urban Administration and Planning, [ULA-EMME,
1994, Istanbul

The Report of Development Plan of Istanbul Metropolitan Area, 1995
The Report of Environmental Plan of Istanbul, 2007
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Land use — a history of multiple meanings
Violeta Puscasu®, Florin Tudor**, and Romeo Ionescu™*

* Faculty of Economics, University”Dunarea de Jos” Galati, Romania, violeta.puscasu@ugal.ro

** Faculty of Law, University "Dunarea de Jos” Galati, Romania
Sflorin. tudor@ugal.ro, ionescu_v_romeo@yahoo.com

Land use can be seen as an explicit, defined and measurable matter at a time. Content changes that
occur are mostly connected with the political context in which the system operates. The article
assumes that land use represents a combination of attributes that can be seen through the point of
view of the geographical landscape design.

From the economical point of view, property expresses a social relation of clearly and directly
closeness of things while legally, land use refers to proprietary right under which the owner of the
property can directly and immediately satisfy his interests related to the land. The game of the two
dimensions is reflected in the sequence of geographical frames which are the object of a different and
distinct analysis — the one of the effects of these relationships.

This paper aims to exemplify a historical and content metamorphosis of land use as it occurred in
the Romanian area. The structure of the article presents mainly a history of the concept seen from a
triple perspective — legal, economical and geographical. Starting from the definitions with which the
economy and geography operate currently and correlating them with their expression in the texts of
law we get to a parallel synopsis of the three meanings, not always coincident. From the juridical
point of view especially as first determinant of the land use action we are interested about how the
land use concept is considered into different planning documents, from blueprint to master plan and
where this is not sufficiently relevant for the other meanings. Aspects as function and zoning are also
correlated to land use ordinance. The legal norms does not operate in a stable context, that why the
analysis of this normative change reflects the hiatus taking shape on the way and also the change of
perception of the phenomenon as well as the political stages of the last decades in Romania.

Madiot, Y. 1996, Amenagement du territoire, 3e edition, Armnad Colin, Paris

Platt, HR., 2004, Land use and society, (ed. rev.), Island Press Washington

Pugcasu, V., 2005, Planificarea sistemelor teritoriale, Didactica si Pedagogica, Bucuregti
lonescu, V.R., 2005, Economie regionﬂld, Economica, Bucuresti

—, Law 350/2001, Romanian Parliament

The legislated land uses mixture in Greece

Dimitrios Vakalopoulos

National Technical University of Greece, Greece
Dim.vakalopoulos@dsa.gr

Land uses, the way they are mixed as they arealy coexist and their allocation, consist a major
subject in Greek Urban Planning. The Greek legislation is trying through the years to face urban
tissue’s management. In the 19th century, the laws that were legislated, determined that the posts of
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public buildings had to be chosen by the government and the rest urban areas could be built by any
Greek citizen with the only restriction that hospitals and industries should be allocated away from
homes.

The arrival of refuges in 1923 and the Second World War led to Greek cities extension and
resulted the legislation of more restrictions as far as land uses were concerned. The early legislation of
1970 determined that land uses had to be allocated in areas where certain groups of functions were
allowed to be combined with specific floor area ratio for each land use.

From 1987 until today, urban legislation has shaped Planning with the use of nine categories-
groups of urban functions that encourage land uses mixture. Only industries are allowed to be
allocated in certain zones whereas the rest functions have the possibility to be allocated “almost
anywhere coexisting with almost all” the other activities. Research has shown that the same legislated
categories have shaped different functional structures in areas with different functional characteristics.
Areas where central functions are allowed to be allocated in core form, have shaped axial forms taking
advantage of the allowed retail trade uses on axes. Residence co-exists with manufacture that most of
the times creates noise and air pollution.

This paper studies representative examples of certain municipalities of Athens basin; Greece’s
environmentally pressured and overpopulated capital. It tries to examine the results of land uses
mixture which is encouraged in Greek urban legislation and the zones that are finally created by
market forces, in order to point the need for the legislation’s adjustment in more specific forms that
can shape a more sustainable urban environment.

Surety by sharing — parallel leases in New South Wales, Australia

Paul Robinson

Land and Property Management Authority, NSW, Australia
Paul.robinson @lpma.nsw.gov.au

About half the land in NSW (some 40 million hectares) is Crown (Government or Public) land,
administered primarily under two pieces of State legislation being the Crown Lands Act 1989 and the
Western Lands Act 1901 (WLA). Within this reserve, there are large areas suitable for the
construction of alternative and sustainable “green” electricity generating projects.

Currently these lands are either set aside for public purposes or privately occupied under a lease or
license tenure, many of which are Perpetual Leasehold providing exclusive possession of the land
during the currency of the lease.

Recently, the NSW Government negotiated outcomes for a proposed wind farm development that
would cover over 35,000 hectares on four separate grazing stations (farms or ranches) held under
separate perpetual leases on Crown Land. The wind farm proposal was declared a major project under
State planning legislation with significant investment of over $2.5 Billion and the capacity to generate
in excess of 1000MW of energy per year.

To precede with the project the Government needed to ensure secure land tenure for up to 60
years. The Government also did not favor such a large and strategically important development being
based on separate sub-leases issued privately by the 4 lessees.

Subsequently, the Government investigated the concept of establishing legislation that would
enable the granting of a Parallel Lease — a second lease that is granted over an initial lease and
notwithstanding the convention of exclusivity, allows dual occupation of the land by two separate
parties at any one time.
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The enactment of amending legislation in June 2008 allowed the government to then facilitate
agreement between all parties for the planning and design of the wind farm to proceed utilizing

parallel leases.

This Paper will explore and explain: The background to the decision of Government to consider
the parallel lease option; The benefits, constraints and requirements needed to make a parallel leasing
project work.

Evolution of the “public use” clause - from closed catalogue to a general
idea
Krzysztof Tomaszewski

Polish Academy of Science (previous), currently Supreme Administrative Court
krzytomasz@wp.pl

An interpretation on public use clause has changed in Poland over the last 20 years. During the
communist regime 1945-1989 every activity of state remained within the framework of public use. A
consequence of this fact, is that after abolishing the communism, Poland rejected a descriptive
definition of public use to limit a very wide interpretation of this term.

The paper indicates, that “public use” clause falls within evolution, from identifying “public use”
within every activity of state, through creating a numerous catalogues of activities, which are deemed
as acting in “public use”, to a tendency which is interpreted as creating general definition of “public
use” clause in a respect of an essence of this term.

Actually Polish law operates with “public use” clause by creating numerous catalogue of activities
in art. 6 of Land Administration Act, which are deemed by a legislator to act as in public purpose.
That tendency is not correct. Public use is some kind of a general clause, an ambiguous term which
legislator very often operates in administrative law. It is obvious, that it’s not possible to create a
provision, which will define state’s behavior in every aspect, because large core of activities falls within
conception of “public use”. For example for 10 years of ruling Land Administration Act, its article 6
has been amended 7 times. Those changes often led to extension of activities deemed as being “public
uses”. Such practice clearly shows us how dynamic institution of “public use” is. In such cases
legislator should be forced to introduce into a legal system a general provision, which enables public
authority to act by it’s discretion and into such institution’s should be perceived “public use” clause.

That’s why nowadays in Poland it is required to construct a legal definition of “public use” clause
referring to a general idea of this term. Polish Supreme Administrative Court also stated that “it is
useless trying to find still and inflexible definition of public use clause, because it is not stable — it is
continually changing over the years”. However it’s result — distribution of social surplus is still the
same.

R. Epstein Takings Private Property and the Power of Eminent Domain (Harvard 1985);
M. Gdesz Cel publiczny w gospodarce nieruchomosciami (in Polish) 2002 ZCO,

M. Szalewska, Wywtaszczenie nieruchomosci, Torun 2005.

William A. Fischel, Regulatory Takings: Law, Economics, and Politics, Harvard, 1995
Supreme Administrative Cort Sentence from 25.06.1999, sign. IV SA 1213/97

Act from 28.09.1991 sign. — Dz. U. from 2000 Nr 56 pos. 679

Act from 27.03.2003 sign. — Dz. U. from 2003 Nr 80 pos. 717

Act from 07.09.2007 sign. — Dz. U. from 2008 Nr 171 pos. 1058
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Spatial planning and the postpolitical condition
Phil Allmendinger* & Graham Haughton™*

* University of Cambridge
Pma32@cam.ac.uk
** University of Hull

Spatial planning has become the new orthodoxy of UK planning practice and planning academia
presented for professional and public consumption as something of a quantum leap from previous
approaches. The standard spatial planning story line is that it is distinctive for: Encouraging long-
term strategic visions; providing the spatial dimension to improved integration across a range of
sectoral plans and activity; supporting ‘balanced” approaches to sustainable development; and
improving engagement with stakeholders and the public. An alternative reading would be that the
term ‘spatial planning’ specifically in the UK context is largely a political resource or tool,
instrumental in rebuilding planning legitimacy and re-scripting the role of planners to fit in with the
agenda of Third Way New Labour. Arguably too, UK spatial planning may be a reflection of what
can be labelled the postpolitical condition. This postpolitical literature emphasises how a consensual
pluralist mainstream organised around loosely defined and hard to refute ‘feel good’ issues and labels
such as ‘sustainable development’ (and ‘spatial planning’) can in effect deny legitimacy and influence
to more radical alternatives. This paper argues that the term spatial planning is one which in some
ways reflects debates on the postpolitical condition. But we also argue against a simplistic adoption of
postpolitical thinking, since the regulatory functions of UK planning mean that it is also in parallel a
system for confrontation and disagreement. For instance, whilst shared agreements may be reached on
a spatial strategy, when it comes to implementation there are multifarious interpretations of notions
such as sustainable development. Spatial planning advocates have focused upon inclusive, grand
narratives ignoring the role of local communities and planners who have to interpret and ‘make sense’
in relation to specific proposals. The paper explores some of the implications of this in relation to UK
planning practice including the emergence of shadow processes that seek to avoid public scrutiny over
proposals.

The mountain between the planning law and the law of nature
Viorel Neculai Chiriti

University "Stefan cel Mare” Suceava, Romdénia
chirita@usv.ro

Although in terms of epistemology land planning is a new field in Romania, practical activity has
always been limited to a legal framework, even if sometimes this was imperfect or outdated. The
subject of the paper was determined by the dynamics of interference occurring between the well
intended rigidity of the legal framework and the organic capacity of a natural system to plan itself.
This paper is centered upon the potential answers to the dilemma generated by the question about
what should prevail in a protected area — law or conformity with a law. The structure of the
undertaken research is classic — a first part, consisting of a brief theoretical analysis of the subject (the
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state of the art) and a second part with a case study in Romania. The analyzed case owes its reputation
to its uniqueness — the highest sulfur quarry in the Carpathians which became wasteland
(brownfield), placed in the area of a remarkable National Park, Calimani Mountains. The working
method is mainly expositive, with analytical insertions and partial synthesis, followed by proposals for
scenarios. The research is looked through the double lens of the researcher and of the one who
administers the law, as the author is chairman of the Scientific Council of National Park Calimani.
The scientific paper gives its own answer on the interrogation of the title but the practical reality
cannot confirm it yet as the process is in progress.

Chirita, V. 2003, Depresiunea Dornelor. Studiu de geografie fizica, Ed. Universititii Stefan cel Mare Suceava

Nelson, J.G., 2003, Protected areas and the regional planning imperative in North America: Integrating nature
conservation and sustainable development, Calgary, Alta, University of Calgary Press é“Micbigcm State University
Press

Stiftel, B & Watson, V. (eds), 2005, Dialogues in urban and regional planning, Routledge Taylor and Francis,
London

— 2008, Management Plan of National Park Calimani Mountains
— Law no 350/2001, Romanian Parliament

Planning law — regulator or societal transformer?

Mark Oranje & Stephen Berrisford

Department of Urban and Regional Planning, University of Pretoria, South Africa
mark.oranje@up.ac.za
stephen@berrisford.co.za

When South Africa became a democracy in 1994 it did so with a society deeply unequal and
divided, a settlement pattern that reflected and maintained this, and a system of Planning Law that
served, protected and furthered these outcomes in the interest of the white minority. A key role of the
system of Planning Law, as an important component of the oppressive apartheid regime, was that of
regulation and control. As part of its quest to transform this inherited situation into one of equality,
fairness and “a better life for all”, the newly elected African National Congress (ANC) government
committed itself to radically transforming the institutions that gave rise to and sustained it. One such
institution was that of Planning Law. In this case, the ANC government foresaw the creation of a new
planning system that would radically transform apartheid settlement patterns, propel local
governments into progressive drivers of pro-poor development and open up new economic
opportunities for the previously oppressed and excluded.

Fifteen years have passed since this noble pursuit began with many commentators and
communities expressing deep disappointment, concern and serious misgivings about the State’s ability
to make good on its promise. A number of studies and reviews of new planning processes and plans
prepared by State agencies have added weight to these observations, suggesting that very little progress
has been made on the road to transformation.

Using (1) these studies and reviews, (2) examples from other developing countries and (3) the
findings of a commissioned research project into the post-1994 planning system on which both the
authors worked, and supplementing this with targeted interviews and two case studies, the authors
explore on a more generic level the prospect of Planning Law to achieve outcomes that “work for the
poor”. While the paper has a distinctly South African feel and focus, it poses serious generic questions
about the nature of Planning Law, and its ability to move beyond its more regulatory role and take on
the mantle of progressive transformer in the interest of the destitute, the deprived and the powerless.
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Sisyphos as land use planner — the continuous struggle against the gravity
of distraction

Dirk Lobr

Zentrum fiir Bodenschutz und Flichenhaushaltspolitik (ZBF-UCB) (Center for Soil Protection and Land
Use Policy), University of Applied Sciences Trier, Institution Environmental Campus Birkenfeld, Germany

d.loehr@umuwelt-campus.de

Between 1993 and 2006, the average growth of areas used for settlements and traffic in Germany
was between 113 ha per day (2003-2006) and 129 ha per day (1997-2000). The biggest portion of
converted land was farmland. Also other developed countries and some threshold countries suffer
similar problems, with similar characteristics. The German government wants to reduce the
“consumption” of land to 30 ha in 2020. In order to achieve this goal, a good land use planning
system and a good land law is, by itself, not enough. Owners of land pursue their individual goals that
do not necessarily comply with the intentions of the planners. For instance, an inefficient use or
hoarding of sites inside the townships creates pressure on urban sprawl. Or, some owners of farmland
try to influence local governments in order to participate in the incremental value that can be
generated through farmland conversion. Particularly the process of land use change is often actively
driven by some strong and well organized beneficiaries. Sometimes there is also a close collusion of
local governments with powerful economic interests — hence, also local governments cannot be
considered as neutral actors. The costs of conversion, urban sprawl etc. is externalized, e.g. to poorly
organized groups or to society as a whole. In order to avoid the problems of such externalities, we
suggest a better coupling of benefits and costs. If society bears a great deal of the costs of farmland
conversion, urban sprawl etc., it should also participate from the benefits. In concrete, certain
property rights of land owners, based on land rent and land value (“ius abutendi” and “usus fructus”),
should be diluted, e.g. by a suitable property tax on In order to make also the local governments a
more neutral actor in land use policy, they shouldn’t be direct beneficiaries from land use changes.
Instead, the revenues from land taxation should be integrated into a (vertical) financial equalization
scheme and redistributed to the municipalities (e.g. according to the number of citizens).

Ausschuss fiir Bildung, Forschung und Technikfolgenabschitzung (18. Ausschuss) gem. § 56a der Geschifisordnung

des Deutschen Bundestages (2007): Reduzierung der Flicheninanspruchnahme — Ziele, MafSnahmen, Wirkungen,
printed matter 16/4500, 2.3.2007, Berlin.

Bell, M. E., Bowman, ]. H., German, J. C. (2009), The Assessment Requirements for a Separate Tax on Land, in:
Dye, R. F. and England, R. W. (ed.) (2009), Land Value Taxation — Theory, Evidence and Practice, Cambridge,
Mass.

Demsetz, H. (1967), Towards a Theory of Property Rights, American Economic Review, Vol. 57 No. 2, pp. 347-
359.

Deng, F. F. (2003), Political Economy of Public Land Leasing in Beijing, China, in: Bourassa, S. C., Hong, Y.-H.
(ed.): Leasing Public Land — Policy Debates and International Experiences, Cambridge, Mass., pp. 229-250.
Dieterich, H. (2001), Bodenordnung und Bodenpolitik, in: Jenkis, H. (ed.), Kompendium der Wohnungswirtschaft,
4th ed., Miinchen | Wien.

Dieterich, H. (2004), Reform der Grundsteuer, in: Dieterich, H., Lohr, D., Tomerius, S. (eds): Jahrbuch fiir
Bodenpolitik 2004, Berlin, pp. 47-60.

Federal Constitutional Court of Germany (1967), decision of 1967.01.12, reference number: 1 — BvR 169/63
Federal Environment Agency Germany (2007), Managing Urban Land, 2nd Interntional Conference — Towards
More Effective And sustainable Brownfield Revitalisation Policies, Stuttgart.

Federal Office for Building and Regional Planning Germany (2006), Siedlungsentwicklung und
Infrastrukturfolgekosten — Bilanzierung und Strategicentwicklung, Final Report, Bonn.
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Monitoring system for open space pledges in Germany

Gabi Zimmermann

Chair for Land Policy, Land Management, and Municipal Geoinformation,
School of Spatial Planning, TU Dortmund

gabi.zimmermann@tu-dortmund. de

Based on the German Federal 30 hectares goal of land conversion (Bundesregierung, 2002), Davy
proposed in 2009 a new instrument for land policy — the open space pledge. The open space pledge is
a legally binding document that each owner of land presently occupied by urban uses or used for
transport or selected for the conversion into such uses must produce. The owners of developed land
pay for the preservation of open space as a prerequisite for obtaining the right to develop their land.
This way, the owners of open space receive a fee for agreeing to leave their land undeveloped. The
open space pledge is a market-based land management for preserving open space. The distribution of
these pledges can be nationwide. Therefore, monitoring is an expensive and time-consuming task.
The question is how we can monitor cost-efficiently whether the land preserved by contract remains
undeveloped.

This paper presents a monitoring system that helps to detect cost-efficiently on a large-scale
whether the space remains in fact vacant. For monitoring these open space pledges, we need a highly
sophisticated technology that delivers results at the push of a button. The described approach for a
monitoring system for open space pledges allows new rules for using land. For the implementation of
new technologies, aspects such as imagery (scale, spatial resolution, and date), objects in reality,
capability of software, skills of staff (sight, knowledge regarding software, analysis, and experience)
and time frame for data analysis have to be considered before applying new regulations for property
rights. This monitoring system enables the implementation of the open space pledge as a new
instrument for land policy. This is an example for the imperative necessity of technical
implementations to apply law to property rights. We need rules for using land, but also the
technologies to implement them!

Bundesregierung, 2002. Bericht der Bundesregierung tiber die Perspektiven fiir Deutschland - Nationale Strategie fiir
eine nachhaltige Entwicklung. Deutscher Bundestag 14. Wablperiode, Drucksache 14/8953.

Davy, B., 2009. Flichenhaushalt reconsidered - Alternatives to the German Federal 30 Hectares Goal in: Regional
Planning for Open Space. A. van der Valk und T. van Dijk (eds). Routledge, Taylor and Francis Group, London,
New York, 279-300.
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An assessment of land policy strategies in metropolitan landscapes
F.M. Fennie van Straalen & Adri van den Brink

Wageningen University, chairgroup Land Use Planning / chairgroup Landscape Architecture, The
Netherlands

Fennie.vanStraalen @wur.nl

Adri.vandenBrink@wur.nl

In Dutch planning practice, land and land policy play an important role. The allocation of land
for housing, industry, nature, agriculture, etc. and the provision of sufficient and fair prized land for
designed and wished goals are issues of everyday life within metropolitan landscapes.

In The Netherlands private parties obtained land positions and evolved into important actors in
planning processes. To cope with the difficulties of speculation with land and to regain control over
land markets, governmental parties became more actively involved in regional development and land
speculation as well. In this process of empowerment of both public and governmental parties, land
policies became increasingly important.

The provinces in particular play a pivotal role in this. The new Spatial Planning Act of 2008
provided them with new land policy instruments, such as expropriation. The use of these new
instruments, however, differs between provinces. To improve planning processes and quality of
implementation (talk less, do more), insight in the decision-making processes on land and land
acquisition is important.

This paper is a result of a still ongoing research project (as a part of a PhD trajectory) on the roles
and strategies of actors in the city region of Arnhem-Nijmegen in The Netherlands. Different projects
in this region were studied to see which actors take part in them and to understand their land policy
strategies. Different stakeholders were interviewed and an assessment is made of actual land
acquisition for different spatial purposes. One project will be studied in more detail, i.e. Park
Lingezegen. The implementation of this park is meant as to create a “buffer zone” between the cities
of Arnhem and Nijmegen, and to function as a “green lung” for the inhabitants of these cities. The
roles, views and strategies of different actors in this project, both governmental and private, were
examined. First results of this research draw attention to the importance of land possession for the
implementation of regional development policies.

From law to the system, from planners to the land: A quality assessment of
Slovenian spatial planning legislation and its implementation

Naja Marot

Urban Planning Institute of the Republic of Slovenia, Slovenia
naja.marot@uirs.si, naja@umich.edu

This paper presents a method developed for a quality assessment of the Slovenian spatial planning
legislation and its influence on the development and functioning of the spatial planning system. Such
research is very much needed since Slovenian spatial planning system is still undergoing
transformation. That is mostly caused by the rapid changes of the legislation without any systematic
evaluation of the present spatial planning legislation. This hampers the performance of the whole
planning system and consequently also the land management. The evaluation method adopts
principles of regulatory impact assessment initially introduced by the OECD and the EU in the
1990’s as one of the measures for more advanced and sufficient governance and policy making, and
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further adapted to integrate the specifics of the land use planning field. The quality of the Slovenian
spatial planning law has been addressed upon six major criteria (effectiveness and efficiency,
comprehensibility, feasibility, transparency, legitimacy and sustainability) and several different
resources to provide the data for the assessment. Firstly, existing studies were searched for the relevant
data. Secondly, actors from the field were interviewed as an important source of the actual
performance of the system as the law is only as good as is its implementation. The first input came
from the municipal planners - the first in charge of the spatial planning, but so far mostly omitted
from the transformation process of the planning system. The second input was provided by the
planning firms, which actually prepare the plans and are also enormously affected by the legislation
and its changes. All this information gathered from the secondary sources and from the field was used
to evaluate singular qualities of the system and the system as a whole. So far this has been missing in
Slovenian policy making in the field of spatial planning. Finally, some further alterations of the
existing planning legislation and the system are suggested.

Communication from the commision on impact assessment, COM (2002) 276 final. 2002. Brussels, Commission of
the European Communities: 19 str.

Haas, P. M. 2004. When does power listen to truth? A constructivist approach to the policy process. Journal of
European Public Policy: 11: 569-592.

Kirkpatrick, C. (ur.), Parker, D. (ur.). 2007c. Regulatory Impact Assessment. Towards Better Regulation?
Cheltenham: Edward Elgar Publishing Limited: 286 str. (The CRC Series on Competition, Regulation and
Development)

Spatial Planning Act (ZPNaért). 2007. Official Gazette, n. 33/2007: 4585-4602.

White paper on European governance (Bela knjiga o upravljanju), COM(2001) 428 final. 2001. Brussels,

Commission of the European Communities: 35 str.
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Discourse about shopping centers

Michael Kolocek

TU Dortmund, Germany
michael. kolocek @udo.edu

Why are shopping centers so successful? This is one of the key questions in the discourse about
shopping centers in Germany. Building shopping centers is regulated very strongly in the German
planning system (Sauter, 2005; Kuschnerus, 2007). However, the development of shopping centers
disagrees with this regulation in some ways. In Germany, the number of potential customers
decreases, because population does. The proportion of the money people spent for shopping,
decreases too (Besemer, 2004). In an economic view new shopping centers are not really necessary.
Moreover there are some social and sustainability arguments against shopping centers. They are often
a symbol of the loss of typical qualities of the traditional European City e.g. in the discussion about
public space. Lots of them were built in inner cities, they are in private property and they define a
very high controlled space (Wehrheim, 2007). In a view of social justice und sustainability shopping
centers are not really wanted. However, shopping centers are still built.

In my diploma thesis I analysed with the help of the discourse analysis (Keller, 2007)) and the
Grounded Theory (Glaser and Strauf3, 1967; Strauf$ and Corbin, 1990), how developers, opponents
and the political actors try to assert their interests in the discourse about shopping centers. In the
conference, I am going to discuss the relationship between the law and the increasing development of
shopping centers. By discussing the results of my diploma thesis I am going to answer my key
question, why shopping centers are so successful although they are regulated very strongly and there
are some good reasons to prevent them.

Besemer, Simone (2004). Shopping-Center der Zukunft. Planung und Gestaltung. Wiesbaden: Deutscher
Universitéits-Verlag.

Glaser, Barney; Strauf§ Anselm (1967). The Discovery of Grounded Theory. Chicago: Aldine.
Keller, Rainer (2007). Diskursforschung. Eine Einfiihrung fiir SozialwissenschaftlerInnen. Wiesbaden: VS Verlag fiir

Sozialwissenschaften.
Kuschnerus, Ulrich (2007). Der standorigerechte Einzelhandel. Bonn: vhw-Verlag.

Sauter, Michael (2005). Grofflichige Einzelbandelsbetricbe. Ein Paradigma zwischen Standortwahl, staatlicher
Reglementierung und zufriedenen Verbrauchern. Wiesbaden: Deutscher Universitéitsverlag.

StraufS, Anselm; Corbin, Juliet (1990). Basics of Qualitative Research: Grounded Theory Procedures and Techniques.
Newbury Park, CA: Sage.

Webrbeim, Jan (Hg.) (2007). Shopping-Malls. Interdisziplinire Betrachtungen eines neuen Raumtyps. Wiesbaden:
VS Verlag fiir Sozialwissenschaften.
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A rationale for institutional change in the industrial land market
Huub Ploegmakers & Erwin van der Krabben

Radboud University Nijmegen, The Netherlands
h.ploegmakers@fm.ru.nl
e.vanderkrabben@fm.ru.nl

Several scholars have made attempts to incorporate institutions in theories of land markets. The
underlying argument is that theories which include institutions explain and predict market processes
and outcomes more satisfactorily than theories which ignore institutions (Adams, 2008; Ball, 1998;
Needham & Segeren, 2005; Segeren, Needham, & Groen, 2005). Following this line of thought,
unsatisfactory market outcomes (i.e. volume, price, and location of land that is exchanged) are often
presented as a rationale for institutional design. This paper asserts that there is an implicit assumption
running through these efforts. Namely those institutions affect market outcomes to a high degree. In
these studies the relevance of institutions for market outcomes is often supported by referring to
commonsense (‘most people would agree that institutions are important’) or knowledge from rigorous
empirical studies This paper, on the other hand, argues that this implicit assumption should be made
explicit. It argues that such a formal proposition can be derived from the corollary of the invariant
version of the Coase Theorem. In doing so, it follows the research agenda set out by Lai & Hung
(2008) for more rigorous Coasian empirical planning studies. Given the general difficulties of
empirically determining the effects of institutions, this paper will also present a methodology to
empirically investigate the hypothesis that institutions affect market outcomes. It will be argued that
this methodology also allows to make predictions of the effects of changes in institutions on market
outcomes. In this respect the Dutch industrial land market will be presented as a case to illustrate the
potential of this methodology. Since recently the outcomes of the industrial land market in The
Netherlands have become subject to unprecedented scientific and political scrutiny. Scholars and
practioners alike consider these outcomes as a rationale for drastic institutional interventions in the
industrial land market.

Adams, D. (2008). Mapping out the regulatory environment and its interaction with land and property markets.
Energy Policy, 36(12), 4570-4574.

Ball. (1998). Institutions in British property research: A review. Urban Studies, 35(9), 1501-1517.

Lai, L. W. C, é‘Hung, C. W. Y. (2008). The inner logic of the Coase Theorem and a Coasian planning research
agenda. Environment and Planning B: Planning and Design, 35(2), 207-226.

Needbam, B., & Segeren, A. (2005). An institutional analysis of land markets. Paper presented at the 45th Congress
of the European Regional Science Association 23-27 August 2005.

Segeren, A., Needham, B., & Groen, J. (2005). De Markt Doorgrond; Een Institutionele Analyse van Grondmarkten
in Nederland. Rotterdam / Den Haag: Netherlands Institute for Spatial Research [Ruimtelijke Planbureau].

Stimulating private sector involvement in the market for industrial estates:
Condition for a more preferable market outcome?

B.G.]. F. Pasmans ¢ Erwin van der Krabben

Nijmegen School of Management
b.pasmans@fm.ru.nl

The way industrial estates are currently planned, developed and serviced in The Netherlands is not
in the best interest for spatial quality. Many think this practice must change. Current practice of
planning and production of industrial estates - the municipality as owner of the land services the land
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and sells it to end users (in approximately 80 percent of all developments) - leads often to undesired
market outcomes. Aspects like sustainability, livability and esthetics are not optimally served. The
mismatch between demand and supply, both in quantitative and in qualitative terms, seems of even
greater relevance. Municipalities compete with each other on a regional scale to attract employment
which puts pressure on the price level and quality of industrial estates.

According to the national Taskforce on the (re)development of industrial estates, there are positive
expectations regarding the participation of private parties in the development of industrial estates;
they are expected to have more knowledge about the market and professionalism in accommodations,
while they pay at the same time more attention to profits and risks.

This paper hypothesizes that private sector involvement leads to a better market outcome.
Therefore a regression analysis will be executed, distinguishing projects in which private parties
participate and publicly developed industrial estates. The aim is to get insight into decisive factors for
private sector participation in the development of industrial estates. Why is it that they decide to
invest in some projects, but not in others? Furthermore the market outcome in these projects will be
analyzed and evaluated.

Loasby, B.J. (1999). Knowledge, Institutions and Evolution in Economics. New York: Routledge.
Krabben, E. v. d. (2009). Public Development of Industrial Estates in The Netherlands: Political Debate and
Alternative Strategies. Nijmegen: Working Paper, March 5th, 2009: Radboud University Nijmegen.

Needham, B., & Louw, E. (2006). Institutional Economics and Policies for Changing Land Markets: The Case of
Industrial Estates in The Netherlands. Journal of Property Research, 23(1), 75-90.

Towards a libertarian approach to planning - Redeveloping station areas in

Tokyo
Paul Chorus

paul.chorus@gmail.com

For many years planning has been carried out as a separate discipline in which planning was
presented as something that was of a higher order and has to be taken as dominating things of the
daily world. As such it was often not related enough to implementation and not seen as something of
the reality in our complex world. Planners with their "central rule’ views on economy and society
failed to often understand how cities and regions did function in reality and what the core
mechanisms were behind it, as the frequent dissonance between development pressures and planning
practice showed. A libertarian approach to planning, it is argued, is better capable of understanding
how modern society and the cities and regions within it, works as it is utilizes the market forces rather
than ignoring them. In this paper Tokyo serves as an example to illustrate what the implications of a
libertarian approach to planning are. First the main elements of libertarian planning are outlined with
the purpose of demonstrating how this contrasts with the traditional government based planning
style. Then its implications to planning practice are illustrated by describing the distinctive planning
style carried out in Japan. Typical of Japanese planning are the incentive systems the government uses
to encourage private sector investments. The workings of some of these incentive systems are
illustrated by describing three case studies concerning station area redevelopment projects in Tokyo.
After this the planning of Japan is compared to other countries addressing a similar planning style,
such as the US and the UK, to find out if Tokyo exhibits some unique features or not. The paper
ends with drawing some lessons for The Netherlands where the planning is currently witnessing a
move towards greater market freedom, but at the same time aiming in these market processes at a
more effective planning intervention, in which both public and private interests are secured.
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Urban property: A call for a new category

Ronit Levine-Schnur

Faculty of Law, The Hebrew University of Jerusalem, Israel
Ronit.levine@mail. huji.ac.il

There is great disagreement about the content and the scope of property rights. Though much has
been written about the subject, the question of whether this right should be conceptualized with
regard to the property's surroundings has not yet been explored. In other words, the relevance of the
location, especially in the urban environment, on the legal meaning of right to property has not
received much attention.

I wish to suggest that the Lefebverian idea of “the Right to the City” needs to be incorporated in
our understanding of property rights. Following Lefebvre, I argue that there is a contradiction
between the capitalistic production of space (being based on private property) and the social-spatial
production of the city (the city as a place for social interactions). These conflicts manifest as market
values v. social and political values. Trying to deal with this conflict, I suggest interpreting the Right
to the City as a vital component of the property right.

A new category of property should be established: Urban Property. The impacts of a property
owner’s use of his or her land on the city should be reconsidered when establishing the concrete scope
of the owner's right. Thus, the interrelations between the property and its surrounding space — the
city — must confer certain obligations onto the property owner.

My intention is to present the idea of Urban Property in the paradigmatic case of owner's
responsibilities for local needs (educational, cultural, etc.). Re-establishing the connection between
the city and private property would immediately effect the question of what we can demand from a
private owner for the benefit of urban society. In addition, my approach will bring to question
whether local authorities as well have to comply with the “Right to the City” notion in their decisions
regarding development.

Gregory S. Alexander, Taking and the Post-Modern Dialectic of Property, 9 CONST. COMMENTARY 259
(1992).

PRIVATE SUPPLY OF PUBLIC SERVICES: EVALUATION OF REAL ESTATE EXACTIONS, LINKAGE,
AND ALTERNATIVE LAND POLICIES (Rachelle Alterman ed.,1988).

Hanoch Dagan, Takings and Distributive Justice, 85 VA. L. REV. 741 (1999).

RICHARD A. EPSTEIN, SUPREME NEGLECT: HOW TO REVIVE CONSTITUTIONAL PROTECTION
FOR PRIVATE PROPERTY (2008).

GERALD E. FRUG, CITY MAKING: BUILDING COMMUNITIES WITHOUT BUILDING WALLS (1999).
HENRI LEFEBVRE, WRITINGS ON CITIES (translated and edited by Eleonore Kofiman and Elizabeth Lebas,
1996).

LAURA S. UNDERKUFFLER, THE IDEA OF PROPERTY: ITS MEANING AND POWER (2003).
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The Swiss land management regime and policy: The right to own property
vs. the appropriate and economic use of the land

Philippe Weber

Institute of Land Use Policies and Human Environment, University of Lausanne, Switzerland

Philippe. Weber@unil.ch

Land is the support of all human activities. Thus, the way in which land is used is a stake of
primary importance, because it affects directly individual and collective human activities. Since
societies developed differently, each country has produced its own land management regime and
policy in order to achieve public interest objectives. Regarding the institution of property rights, some
adopt an interventionist attitude while others are more liberal.

In Switzerland, the land management regime is marked by a liberal attitude towards the
institution of property rights. The Swiss Federal Constitution in its article 26 states that: “The right
to own property is guaranteed”. However, the article 75 says: “The Confederation shall lay down
principles on spatial planning. These principles shall be binding on the Cantons and serve to ensure
the appropriate and economic use of the land and its properly ordered settlement”. Under this
arrangement, the authorities are required to take into account the interests of the private landowners
when implementing their spatial planning policy (Riiegg, 2000). The associated Federal Law on
Spatial Planning (LAT, 1989) clearly distinguishes buildable and unbuildable areas, and describes
zoning categories within buildable areas. Considering this, the municipalities have to draw their own
zoning plans.

A problem resulting from this is the gap between the way land is really used by the landowners
and the way land should be used based on the zoning plan. Thus, zoning plans only describe how
landowners can use their property, without any provision for handling cases where the use is not in
accordance with the zoning plan. In particular, landowners may not be expropriated for such reasons.
The Swiss planning system relies on other instruments to reduce the gap between the zoning plan and
land use. One of these, which can be implemented in complex land management cases with many
divergent interests, is the Land Improvement Syndicate (LI syndicate). This instrument can be used
both in buildable areas as well as unbuildable areas in order to achieve land readjustment or a land
development project. A LI syndicate is a public corporation, which includes all landowners affected
by a land development project. Together, the landowners seek “to reorganize the land property to
allow valuable development of the land, to equip their properties accordingly and to update the land
rights according to the chosen development project” (Prélaz-Droux, 2008, p.54). This paper describes
precisely this instrument and shows how it is implemented in the case of a periurban area.

Prélaz-Droux, R., 2008. Des instruments fonciers pour faciliter les projets territoriaux. Urbia: les cabiers du
développement urbain durable, (6), 43-64.

Riiegg, J., 2000. Zonage et propriété fomiérf, Paris: ADEF.

Which rights for which street users? Problems of retailers in the starting of
a Business Improvement District project

Ana Espinosa Segui
Human Geography Department of the University of Alicante, Spain
Ana.Espinosa@ua.es

Although urban management programs are considered to look for the improvement and
revitalization of particular areas that suffer economical or social crises, conflicts of interests are
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inevitable between different agents. Since needs and objectives change dramatically between residents
and workers, or mostly between owners and tenants, it can be difficult to reach an agreement on the
use of methods and tools of urban management. In this sense, Business Improvement Districts (BID)
are thought to be a legislative tool for those who want to participate in the renovation, management
and design of the spaces where people have property rights. Although the target of a BID project is of
common interest among the majority of users of the area, BID legislation entitles solely owners to
participation in the improvement of the area, excluding other users like house and shop tenants.

In other words, a number of entrepreneurs working and investing in a BID area can be excluded
from the participation in the renewal project, in spite of their high interest in the improvement of the
area.

Taking as an example the case study of Taunustrasse in Wiesbaden (Hessen), this paper wants to
analyze the retailers’ limitations in the starting of a BID urban management project. Methodically, a
representative number of interviews with local agents were carried out in order to juxtapose different
opinions and points of view about the BID project.

Lack of communication and social participation, not prevented sufficiently by the guidelines of
INGE, the BID law in Hessen, has provoked confusion among retailers, who do not understand why
a project which is targeted to improve the competitiveness of local businesses can exclude them from
decision-taking in the renovation of the street.

Heinze, F. and Tschentscher, C. (2008): BIDs in Deutschland, Ein Uberblick, in Piitz, Robert Business

Improvement Districts. Ein neues Governance-Modell aus Perspektive von Praxis und Stadtforschung, Geographische
Handelsforschung 14, L.1.S. editors, pp 21-33.

Herndndez, T.; Jones, K. (2005): “Downtowns in transition: emerging business improvement area strategies’, in
International journal of retail and distribution management, vol. 33, n° 11, pp 789-805.

Hogg, S.; Medway, D. and Warnaby, G. (2003): “Business improvement districts: an opportunity for SME
retailing”, International journal of retail and distribution management, Vol. 31, n° 9, pp 466-469.

Morgil, G.; Hoyt, L.; Meck, . W. and Zimmermann, U. (2008): Business Improvement Districts: Research, theories
and controversies, Taylor & Francis Group, CRC Press, 522 pp.

Whose mountain is it anyway? Oudekraal and the Hout Bay Sentinel: Can
it be commonly protected?

Elmien du Plessis

South African Research Chair in Constitutional Property Law, University of Stellenbosch, South Africa
elmien@sun.ac.za

In “[t]he tragedy of the commons” Garett Hardin argues that individuals will rationally seek to
maximize their gains and exploit the commons, because they can benefit directly while costs are
distributed across all the other users of the commons (one example he uses is cattle grazing). Hardin
concludes that “[r]uin is the destination toward which all men rush, each pursuing his own best
interest in a society that believes in the freedom of the commons. Freedom in a commons brings ruin
to all.” The solution to this problem includes privatization and regulation. Private property is
therefore a central way through which the “tragedy of the commons” can be avoided.

In her essay “The Comedy of the Commons” Carol Rose questions Hardin’s tragedy argument
and argues that there is a class of “inherently public property” — property that is collectively owned
and managed by society at large. She argues that customary uses of such land should be recognised by
courts, as its highest value is achieved by keeping it open to the public, as opposed to privatization.
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In September 2009, the South African Supreme Court of Appeal ruled that approval granted in
1957 to Oudekraal Estates for a township development on the slopes of Table Mountain was invalid
due to ecological, cultural and religious reasons. One of the issues that stood out in the case was that
the township development application, had it been submitted today, would for ecological and
religious reasons never be approved. A month before the judgment, on the other side of the
mountain, the iconic Hout Bay Sentinel was auctioned off for millions, despite the protest of local
residents. The impoverished residents fear that the sale would see the mountainside developed,
precluding them from accessing the mountain and forcing them to vacate their homes. Civic groups
voiced concern about the ecological implications of such a sale.

This paper will look at whether the Oudekraal and Hout Bay Sentinel problem could successfully
be addressed through the discourse of the commons. The question whether the slopes of Table
Mountain is not “inherently public” property that should be commonly managed and protected will
be explored within the broader context of whether the commons is really a “tragedy”, or whether it
can provide an alternative framework within which environmental and cultural heritage issues can be
approached.

A Bell & G Parchomovsky “Of property and anti-property” (2003) 102 Mich LR 1
SJ Cox 'No tragedy on the commons' (1985) 1 Environ Ethics 49
G Hardin “The tragedy of the commons” (1968) Science 162 1243.

M Heller “The tragedy of the anticommons: Property in the transition from Marx to markers” (1998) 111 Harv L
Rev 621

J Krier “Tragedy of the commons, part two” (1992) 15 Harv ] L & Pub Policy 325

C Rose “The comedy of the commons: Custom, commerce, and inberently public property” (1986) 53 U Chi L Rev
711

C Rose “Liberty, property, environmentalism” (2009) 26 Soc Philos & Policy 1
J Sax "The public trust doctrine in natural resource law: Effective judicial intervention" (1970) 68 Mich L Rev 471
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Property rights and global climate change

Anthony Dan Tarlock

Distinguished Professor of Law, Chicago-Kent College of Law, U.S.A.,
Dtarlock@kentlaw.edu, www.kentlaw.edu

Global climate change will impact the use and enjoyment of land. There has been considerable
research on its likely physical and social impacts, but there has been little effort to examine the impact
that these changes will have on the law of property entitlements. Historically, property law- in civil,
common and mixed systems - has been assumed to constitute a set of abstract, universal principles
that can be adapted to changes in the ways in which societies use land. The primary functions of the
law have been to promote title security and promote free alienation. Both functions are secured by
laws that recognize exclusive entitlements designed to decrease the risk that other private parties or the
state can disturb an owner's title. In contrast, global climate changes introduces new risks to property
holders such as boundary shifts between private and public ownership, the steep loss of value from
“Acts of God” rather than state regulation, and new pressures for state regulation to adapt to it.

The paper will examine two issues. First, it will discuss existing examples of property rights which
have a built in expectation of change such as water boundaries to speculate about the lessons they
teach for incorporating the risks of climate change into the law of property. Second, it will explore
how global climate change may introduce the concept of moral hazard into the duty of state to
compensate victims of excessive regulation. The law often encourages property owners to develop in
the face of known natural hazards because they know that the either the state cannot force them to
avoid the hazard or that they will be compensated I the hazard occurs and destroys their property..
Global climate change may provide a new and more legitimate and powerful justification for
regulations which compel landowners to avoid activities that put their property at risk.

References
Farber, Daniel, Adapting to Climate Change: Who Should Pay, Florida State J. Of Land Use & Envt.
L,wvol23 p. 1

How to choose the right policy instrument for climate adaptation?

Joost Tennekes

Netherlands Environmental Assessment Agency, joost.tennekes@pbl.nl

Over the past years, within Dutch administrative bodies for spatial planning several policy
programms have been initiated that aim to make the country 'climate change proof'. Adaptation to
climate change involves numerous technical and structural measures against the threat of sea level rise,
discharge waves in the rivers, difficult urban drainage after heavy precipitation, more frequent heat
waves in summer, and pressure on fresh water levels. None of these problems are new to spatial
planners in themselves - but the inherent uncertainty about the extent and the time of occurrence of
these long-term effects is. Therefore it cannot be assumed that the existing policy instruments in the
field of spatial planning - regulative, financial, communicative - will be appropriate for attaining the
goal of climate change adaptation. In this paper we propose and test a framework - based on the work
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of Hemerijck&Hazeu (2004) and of Gupta ez al. (2009) - to assess ex ante the use of existing policy
instruments for the new purpose. This framework consists of four basic questions. Lawfulness: Is this
new use allowed within the prevailing legal framework? Feasibility: Does it fit in with the existing
practices, for example institutionally tied up budgets, cultural habits and distribution of power?
Acceptability: Does this new use forces us to reconsider normative questions, for example about equity
and state responsibility? Adaptiveness: Does this instrumentation lead to a constellation of societal and
administrative actors and arrangements, that itself is able to adapt to new insights? The framework
covers the different disciplines of law, public administration and political philosophy.

We focus on the (technical and structural) adaptation measures necessary in the urban area.
Which (existing) policy instruments are potentially useful for putting these measures into place?
Which one of them is more, which less appropriate given the four "testing’ questions?

We conclude the paper with a reflection on the usefulness of the assessment framework.

Gupta, J., Termeer, K., Klostermann, J., Meijerink, S., Van den Brink, M., Jong, P. and Nooteboom, S. (2008).
Institutions for Climate Change - A Method to assess the Inherent Characteristics of Institutions to enable the
Adaptive Capacity of Society. Report number Report W-08/21, Institute for Environmental Studies, Amsterdam

Hemerijck AC, Hazeu CA (2004) Werkt het, past het, mag bet, en hoort het? (in Dutch). Bestuurskunde 13(2).

Small windturbines: A “small is beautiful” — technology and its problems
with the planning and building law

Jana Bovet

Helmbholtz Centre for Environmental Research — UFZ
Department Environmental and Planning Law, Jana. Bovet@ufz.de

In 2007, the European Council decided that the share of renewable energies in energy mix should
expand to at least 20% by the year 2020. Implementing the directive, the Federal Government of
Germany heightened their obligation to 30% and declared that it shall be achieved mainly by
repowering — that is replacement of old wind turbines by new, more efficient and generally taller ones
— and by offshore wind energy. Hence, small wind turbines, i.e. those up to 50 metres, receive only
slight attention in the planning discussion. However, this technology has already left the status of a
hobby from “greenies” and first certificated small wind turbines can be found on the market.

Small wind turbines — verticals as well as horizontals — are an appropriate and versatile technology:
As a decentralised tool for power production they can be used for supplemental supply of private
homes, tree nurseries, dairies, farms and on the edge of wind farms. Moreover, they may serve as a
stand-alone solution for isolated places. Therefore, local authorities notice an increasing interest in
this technology. However, as there is no binding legal definition for small wind turbines and existing
regulations only apply to tall wind turbines, approving authorities face difficulties to decide about
building applications. For example: How to deal with the uncertainty of the compatibility of small
wind turbines with birds and bats? Do supra-local plans or local binding plans have an influence on
the decision?

The contribution handed in analyses some of the legal and planning problems concerning small
wind turbines. The underlying research is part of an interdisciplinary project which focused on the
acceptance of small vertical wind turbines and that was funded by the Federal Environment Ministry
of Germany.

Bovet, J. / Kock, W.: Windenergieanlagen und Freiraumschutz. Natur und Recht (NuR) 2008, 529-534.
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Does Sprawl Violate the Law? Questioning the Legality of Barriers to
Density and Smart Growth

Judd Schechtman
Bloustein School of Planning & Public Policy, Rutgers University, judds@rutgers.edu

The Supreme Court, in the very case that upheld the constitutionality of zoning, Euclid v.
Ambler, explicitly authorized a municipality to pass laws mandating the separation of uses, the
exclusion of multi-family housing, and requirements for open spaces — in other words, sprawl. “...the
segregation of residential business and industrial buildings will ... increase the safety and security of
home life; greatly tend to prevent street accidents...; decrease noise and other conditions...; preserve
a more favorable environment in which to rear children...[I]n such sections very often the apartment
house is a mere parasite, constructed in order to take advantage of the open spaces and attractive
surroundings...of the district.” —Justice Sutherland There is no doubt the court did not conceive of
the eventual impact its decision would have on the American — and the global — landscape. In fact,
the clear antiurbanism the court displayed that day might have been warranted in the mid-
1920s...As Douglas Rae depicts, cities were known for their “rotten tenements... failed
sanitation...vulnerability to epidemic...clattering factories...sulfurous chimneys [and] manure strewn
avenues...” Courts were highly deferential to industrial producers, and there were few environmental
protections for homeowners. Little was known about sanitation, and public health knowledge was
primitive. The court in Euclid, basing its decision on the inherent police power of the state to regulate
for public health and safety, approved the separation of uses as a necessary reform. However, times
have changed. The very zoning laws that were upheld as critical to the health, safety and welfare of the
United States in 1926 are now arguably risking the very health, safety and welfare of the world. States
have been recognizing that our regional and global environment is at risk from the carbon intensity of
our living arrangements, as political activity on the national and global scale ramps up. A prerequisite
to smarter growth and sustainable urbanism is an overruling of zoning mandates that prevent
revitalization in neighborhoods and towns that have a low-carbon footprint -- what I term a low-
carbon community (“LCC”). A number of criteria define what is an LCC, but critical amongst these
is access to public transit. Many local governments take the Euclidian model to its extreme,
preventing mixeduse and density even in the centers of towns and cities. Even in those cities that do
permit mixed use, growth is often extremely constrained, making development in such centers
extremely costly and challenging. This prerequisite relaxing of local regulatory controls to stimulate
development is often perceived as imposition of “top-down” mandates from higher-level
governments, and is politically unpopular. Only a minority of states has successfully passed “smart
growth” legislation, and even in those that have such statutes, few of them have successfully
implemented such programs. Local communities’ resistance to density is renowned, and is often
derogatorily termed “NIMBYism.” The right to set guidelines and establish the goals for which
municipalities may plan rests with state legislatures. The law is clear that state has ultimately authority
for its cities’ and towns’ actions. It is only the state that has the power to either permit or require its
municipalities to plan for LCCs. However, simply permitting municipalities to plan for LCCs is not
sufficient. The question is why state law allows cities to mandate the opposite - sprawl. The decision
of whether to permit municipalities to continue to mandate sprawl is not just one for the state
legislature. It is a constitutionally unanswered question as well. No court has yet passed on the issue of
whether mandating sprawl could violate the exercise of the state’s police power by threatening the
public health, safety and welfare. Courts have, however, struck down laws that implicated other
aspects of sprawl, such as exclusionary zoning. With strong evidence that such a paradigm risks
exacerbating global climate change, a court could and should step in to ensure that municipalities not
be allowed to mandate sprawl.
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Containing sprawl: The planning of greenhouses in The Netherlands

Willem Korthals Altes & Evelien van Rij

TU Delft, The Netherlands
w. k. korthalsaltes @tudelfi. nl

The development of greenhouses has long been an exception to the success of urban containment
policies in The Netherlands. Recently, a policy has been launched to stop sprawled development, to
remove greenhouses form scenic landscapes and to realize centres for concentrated development of
greenhouses.

Greenhouses can be seen as a rural type of land use, but in many ways the land use is urban. This
hybrid nature affects the institutions to manage its land use. Traditional urban institutions are not
used and rural institutions do not seem to be adequate to deal with its specific characteristics. This
picture fits with planning experiences with other peri-urban settlements, such as, holiday camping
and caravan sites (Home, 2002). It is however different from the spontanous development, as can be
found in Turkey, where Baharoglu and Laitmann (1998) indicate that “that formal rules are largely
irrelevant” (1998, 127), as development has not been against the rules. The rules have just been more
permissive.

The hybrid characteristics of green houses results in planning debate on the changing identity of
the sector, which has shifted from agricultural, through energy consuming, sprawling, and landscape
destroying, to a high-tech carbon-dioxide-consuming and energy-producing (De Bont et al, 2008,
107). Meanwhile, greenhouses have become taller, and their increase in scale increasingly offends the
open landscape.

After an introduction of the management of peri-urban land uses in general, and a presentation of
the experiences of green-house planning in The Netherlands, the paper presents the case study
Midden-Delfland, and shows how the identity of this area, located at the edge of the ‘green house
city’ of Westland, has been shaped, through institutional restructuring, visioning and the attachment
to the Slow City movement (Mayer and Knox, 20006). In this way, the local authority strives to
contain the growth of the greenhouses, to get funding for the removal of existing green houses in the
area, and to promote a pastoral landscape. The legal instruments used are part of the analysis of both
the general presentation of experiences in The Netherlands, as in the presentation of the case study.
Finally, the paper discusses the relevance of the insights from greenhouse planning for other contexts
in which the containing of urban sprawl is at stake.

Baharoglu, D., and Leitmann, ]. (1998) Coping strategies for infrastructure: How Turkey's spontaneous settlements
operate in the absence of formal rules, Habitat International, 22(2), 115-135.

De Bont, CJ.A.M., W.H. van Everdingen and A. van der Knijff (2008) Actuele ontwikkeling van resultaten en
inkomens in de land- en tuinbouw [Recent developments in the results and incomes realised in the agricultural and
horticultural sectors], Den Haag: LEL

Home, R. (2002) Negotiating security of tenure for peri-urban settlement: traveller-gypsies and the planning system in
the United Kingdom, Habitat International, 26, 335-346.

Mayer, H., and P.L. Knox (2006) Slow Cities: Sustainable Places in a Fast World, Journal of Urban Affairs, 28,
321-334.
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Unplanned cities: A Greek phenomenon and the legislation that creates it
Maria Dimelli

National Technical University of Greece, Greece
dimelli.mar@dsa.gr

The legislation for urban tissue management is simultaneous with the nomination of free Greece
in 1828. The first decree that tried to manage the urban status of Greek cities, determined that all
Greek citizens had the right to take a piece of land and build their homes in it. The arrival of 1.3
million refugees in 1922 and the inner movements of Greek citizens towards Greece’s capital after the
Second World War had caused huge housing needs that could not be covered. The solution for all
these people was the building of houses out of cities taking advantage of the lack of legislation for
these areas urban management. These areas initially didn’t have basic infrastructures and through the
years and after political pressures had a plan and turned to cities that today are central urban parts of
the continuously expanding Athens basin.

Today, trespassing agricultural and forest land is a “habit” not only for the low-income people but
also for the creation of luxury homes, and is one of the reasons for Athens major fires. The paper aims
to examine the existing legislation that functions in Greece that not only allows these constructions
but keeps legalising them encouraging the continuity of this phenomenon.

The current research
* examines the historical frame that has resulted today’s legislation,

* groups kinds of outlaw constructions, their environmental effect and the existing proposed
sentences and finally

* proposes ways to make legislation more effective in order not only to manage land but ensure
that cities are sustainably planned and expantion in forest and agricultural areas is controlled.

Planning for urban containment: Is it worthwhile? The case of Portland,

Oregon

Giulio Giovannoni
giulio.giovannoni @unifi.it

The paper aims at evaluating Oregon's and Portland's growth management policies as for their
tradeoffs between effectiveness in containing urban sprawl and impacts on housing markets and on
property values. Carruthers argued that in order to correctly evaluate growth management policies it
is necessary to jointly consider their effects on urban development patterns, on land and housing
markets, and on land-use-powers' fragmentation. This paper's thesis is that urban containment
policies should also be evaluated as for their redistributive effects. In fact, growth management
policies are only legitimized by an acceptable tradeoff between effectiveness in containing sprawl and
impacts on property values.

Nowadays we dispose of sufficient empirical research to evaluate the effects of Oregon's growth
management policies both on land markets and housing affordability, and on urban development
patterns. Therefore, the time has come to comprehensively reanalyze this longstanding case of public
regulation. Once again the issue of comparing grounded-on-planning—regulations' effectiveness with
grounded-on-price -regulations’ effectiveness is at stake.
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The paper synthesizes the findings of a research carried out at JHU's Institue for Policy Studies, as
a Research Fellow in Urban Studies, under a grant provided by the Compagnia di San Paolo, Turin,
[taly.

Legal and administrative issues of planning as driving forces behind the
urban sprawl: The case of Ankara

Ozgul Acar
Middle East Technical University, Turkey, ozgulacar@arch.metu.edu.tr

After the mid-70s, Turkey experienced economic crisis and intended to integrate into process of
economic liberalization. Under the impact of liberal economy, Turkey restructured its political and
economic domains. In this period, lots of new legal arrangement and initiations were ratified. All
these legislations provided a special provision in planning practices and caused a rapid urbanization at
the peripheries of the cities.

Ankara has experienced an urban expansion towards the peripheries more distinctively. After
proclamation as the capital city of Turkish Republic, it was considered as the idealized model for the
other cities. It experienced the first applications of legal and administrative aspects of the country.
However, the confusion and disorganization between the laws and the role of central and local
government have caused uncontrolled urban growth on particular corridors. Southwestern corridor
between the Eskisehir Highway and Konya Highway has witnessed a boom in urban decentralization.
Rapid urban development and transformation have occurred with intense mass housing projects and
cooperative types of projects of middle-upper and upper income groups.

The aim of this study is to discuss the legal and administrative issues of the planning as the main
motivations behind the urban sprawl towards the southwestern corridor of Ankara. Within this
context, I will dwell on the relations of laws with planning system and I will emphasize the role of
central and local government with respect to planning processes. Then I will ascertain the effects of
them on urban sprawl on the southwestern corridor of Ankara.

Bademli, R., (1998), “Ankara’da Kent Planlama Deneyi ve Ulasilan Sonuglar” in Ankara 1985 den 2015 Ed.,

ODTU Sebir ve Bilge Planlama Boliimii Calisma Grubu, Ankara Biiyiiksehir Belediyesi, EGO Genel Miid.,
Ankara, 105-114

Gok, Tamer, (1973), “Sehir Planlamasinin Hukuksal ve Yonetsel Yonleri”, METU, Ankara

Giinay, B.,(1988), “Our Generation of Planners: The Hopes, The Fears, The Facts Case Study: Ankara”, SCUPAD
88 20th Anniversary Congress, Salzburg

Istk, Oguz, (1995), “1980 Sonrasi Tiirkiye'de Kent ve Kentlesme” in Cumburiyet Donemi Tiirkiye Ansiklopesisi,
Iletisim Yayinlars, Istanbul, Vol.12, 783-801.

Kamact, Ebru, (2009), “Giineybatr Ankara Koridoru' nun Gelisimi: Yenikent Babcelievler Yap: Kooperatifi”, in
Gecekondu, Diniisiim, Kent Ed., Ankara, 327-353

Keyder, Caglar, (1999), “Konut Piyasasi: Informalden Kiiresele”, Defier, Vol.35, 73-93.
Tankut, G., (1993), “Bir Baskentin Imari”, Anabtar Kitaplar, Istanbul

Tekeli, Ilhan, Okyay, T., (1982), “Case Study of a Relocated Capital: Ankara” in Urban Planning Practice in
Developing Countries”, eds John L. Taylor and David G. Williams, 123-142, Pergamon Press, Oxford, New York

Tekeli, Ilhan, (2001), “Modernite Astlirken Kent Planlamast”, Imge Kitapevi, Ankara

Tekeli, Ilhan, (1998), “Tiirkiye'de Cumburiyet Dineminde Kentsel Gelisme ve Planlamasi”, in 75 Yilda Degisen
Kent ve Mimarlik, ed. Sey,Yildiz, Tarih Vakfi Yayinlars, Istanbul
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New rules for planning compensation rights in The Netherlands
Ered Hobma

Delft University of Technology, The Netherlands
F.AM Hobma@TUDelfi.nl

Adoption of a new land-use plan can have major economic effects on land value (Needham,
20006). A new land-use plan can create developments rights that previously did not exist and thereby
cause an increase in land value. On the other hand, a new land-use plan can take away development
rights that previously existed and thereby cause a decrease in land value. Under certain circumstances,
the loss as a result of governmental limitations of property rights by a land-use plan can be
compensated under Dutch law. Since the new Spatial Planning Act came into force in The
Netherlands on July 1st 2008, new rules exist for the so called ‘planning compensation rights’.
Compared to the ‘old’ legislation, the new rules are based on a different principle. The questions that
are addressed in this paper are:

* What explains the change in basic principles that underlie the new rules for planning
compensation rights?

* What was the contents of the debate that arose when the draft of the new rules for planning
compensation rights were released?

* How will the new rules for planning compensation rights work out in practice?

* To what extend are the new rules for planning compensation rights in line with the legislation
regarding planning compensation rights in other countries?

Since Dutch Planning Law, with its matured system of land-use planning, has always drawn
attention from foreign countries, this paper may be of interest for international researchers or
practitioners seeking information about new Dutch Planning Law.

Needham, B., Planning, Law and Economics; The rules we make for using land. London/New York (Routledge)
2006

Can I have my land back, please? On reversion rights for expropriated land
Nira Orni & Rachelle Alterman
Technion — Israel Institute of Technology, Israel

In this paper we would like to explore the laws and policies of various countries when government
decides to change the purpose of property that had been expropriated for a given public use, or when
the original use is terminated. Do the landowners have the right to receive their property back? Under
what conditions? We shall call this right “reversion”. (Some also use the term “restitution”, but it also
carried connotations of large-scale changes of the entire property regimes - not the topic of this
paper). According to the laws and constitutions of many countries, the legitimacy and lawfulness of
the compulsory acquisition are dependent on the public purpose of the taking. However, with the
passage of time, changes may occur and the original public purpose is no longer desired by the public
authority. Changes in demography, transport, environment, etc. can alter the public needs and
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eliminate the necessity of the original public purpose. The laws of different countries approach this
situation differently. We discerned two common situations in which change of purpose may occur

o The land was acquired but the public purpose was never carried out, due to lack of financial
resources or lack of urgency or other reasons.

¢ The land was acquired and the public purpose was carried out, but after a certain period of time
that use was terminated. The expropriator wishes to change the use of the land and perhaps sell it.

These situations raise several questions. The first and foremost is whether the linkage between the
owner and the property should be viewed as continuing beyond the point of the expropriation. If so,
for how long? And is it transferable to others? The answers vary from country to country and possibly
even between different statutes within a given jurisdiction. Israeli law and jurisprudence serve as an
example. The two acquisition laws most often applied in Israel are the Planning and Building Law,
which does recognize a right to receive the property back, and the Acquisition Law, which is silent
regarding the issue. Following the adoption by the Knesset of the Basic Law: Human Dignity and
Liberty in 1992, a storm of petitions flooded the courts, asking for annulment of the designation for
expropriation and for reversion of expropriated land. Different district courts have ruled differently in
ostensibly similar situations. The government saw a need to legislate rules on the right to reversion. A
bill is now pending. In our paper we will expand on the different approaches to reversion of
expropriated land and on the Israeli case regarding this issue.

Epstein, R. A. (1985) Takings: Private Property and the Power of Eminent

Domain Harvard University Press. Cambridge MA.

Keith, Simon; McAuslan, Patrick; Knight, Rachael; Lindsay, Jonathan; Munro-Faure, Paul; Palmer, David;
Spannenberg, Laura; (2008) Compulsory acquisition of land and compensation in: Land Reform 2008/1 FAO Land

Tenure Studies, Rome.

Holzman-Gazit, Yifat (2005) Change of purpose of expropriated land — a comperative view Mekarkein D/2 March
2005 (Hebrew).

Holzman-Gazit, Yifar (2007) Land expropriation in Israel: Law, culture and society Eldershot, Hampshire: Ashgate
Publishing.

The exercise of the power of eminent domain in protected areas: An
experience from the protection of Karst landscapes in Bohol, Philippines

Roy Robert T. Cardino
Chair of Landscape Ecology and Landscape Planning, School of Spatial Planning, TU Dortmund

One of the most important manifestations of State Sovereignty is the power of Eminent Domain
wherein the State has the right to take private property for public use, under the consideration of a
just compensation. The vastness of the power is at times subject to abuse. The act of protection
through reassigning a certain region as a protected area by declaring it as a public land is an exercise of
Eminent Domain. The island of Bohol is characterized by a karst landscape which includes the
famous Chocolate Hills (a unique kegel karst environment) stretching across four towns. The policies
protecting the Karst landscape of Bohol has been challenged by lost of livelihood of the local
residents, dissolution of property rights and human rights violations committed by forest rangers
tasked at protecting the landscape. This has instigated social unrest which somehow aggravates the
half-a-century old problem on insurgency. The history of social unrests in the province dates back to
the Spanish era where the feudal system resulted to land grabbing. The declaration of the Chocolate
Hills as a natural monument was to protect the mogotes (karst hills) from further exploitation by
well-financed and technologically advanced quarrying corporations. The problem with the CHNM is
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that in its initial surveying in the early half of the twentieth century, it was considered as alienable and
disposable land (Government of the Philippines, 1997). Proclamation 1037 provided majors changes
in the landuse when it declared the areas as a public land totally prohibiting any activity which may
alter the mutilate the landscape. This declaration resulted to negative reactions from people directly
affected by the proclamation. Likewise, the local perception of protection is that it is a disguise of
promoting tourism, which according to them is not a sustainable livelihood in this area. This
prompted its amendment under Proc. 468, declaring the land around or in between Chocolate Hills
as no longer part of the national monument. However, it must be noted that the land around and in
between the Chocolate Hills form part of the landscape, which on the other hand, when privately
declared, be prone to construction of built structures, hence destroying the landscape. The power of
Eminent Domain is an absolute and inherent power of the state, however conflicts are inevitable in its
implementation. The challenge on government is to provide long term political solution in protecting
an internationally valued environment, while resolving local issues of insurgency.

The implications of expropriation during the implementation of the city
plan for the acquisition of common use areas in Greek cities.

Triantafyllos Kalliakoudas & Foteini Zigouri

Department of Planning and Regional Development, University of Thessaly, Volos, Greece
tkaliak @otenet.gr, fozygour@prd.uth.gr

An essential element of the rational implementation of urban planning is the acquisition of public
urban spaces in the city plan. The expanse, range and layout of these areas is a requirement for
securing the quality of life in cities. One traditional tool for securing public urban spaces is the
expropriation for the implementation of the city plan. This legislative tool was until 1983, the only
tool for acquiring common use areas in Greek cities. Expropriation is governed by the legislative
regime of Legislative Decree 17.7/16.8.1923, which, after repeated amendments, is still being
enforced in the revisions of the approved city plans. The Act of expropriation serves public interest
while also being onerous for the owner since there is complete abstraction of his property. For this
reason Article 17 of the Greek Constitution provided for the full compensation of owners prior to the
implementation of the expropriation. Nevertheless, in city plans where expropriation was
implemented it always took place singularly after being accelerated by one or more owners or the
Administration, for one or more roads or squares. This resulted in the segmented and not integrated
implementation of the city plan. The main factors of the defective implementation of the tool of
expropriation are primarily reduced to political and financial reasons, since in most cases the payment
of compensation by the Municipalities to the offended owners is impossible. At the same time, the
reasons for its defective implementation are centered on problems of technical complications, but on
social reasons as well. The complexity of the legal procedures has been a significant negative factor in
the implementation of expropriation. The case study of two Greek cities of medium size, Larisa and
Volos, demonstrate the social, political, economic, technical and legal implications of expropriation
during the implementation of the city plan for the acquisition of common use areas.

Aravantinos A., (1997): Urban Planning: For a sustainable development of urban
Spaces, Athens, SYMMETRIA Publication.

Gerontas A., (2004): Constitutional Protection of Property and Expropriation, Athens: Ant.N.Sakkoula Publications.
Xoromidis I, (2004): Expropriation, second edition, Thessaloniki, Sakkoulas Publications.
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Conlflict between Public and Private Interest in Property Expropriation in

Ukraine

Alina Lizunova

Kiev National University of Construction and Architecture, Ukraine, alinalizunova@ukr.net

The right of the State Power Bodies and local self government bodies in Ukraine, in accordance
with their competence to have a possibility to buy out of land plots in accordance with public needs,
as indicated in the Article 146 of Land Code, can be accomplished for construction and servicing line
facilities and objects of transport and energy infrastructure (roads, gas pipelines, water pipelines,
electricity transmission lines, airports, oil and gas terminals, power stations etc.).

In cases of territory development interests of local self government bodies always intersect with
interests of property owners. When we are talking about property expropriation and needs for this
expropriation we do not have to forget about legal basics of this expropriation.

In the cases of territory development, especially when we are dealing with construction of new
bridges and roads across the territory of private properties, construction of new many-storied
buildings on the place of private properties, for example summer houses, we should clearly separate
the public needs and private interests. In these cases we should clearly determine the lawfulness of the
decision what should be applied the expropriation right or should it be the contract between the
owner and the development company.

We should always remember that the compulsory expropriation of private property shall be
applied only as an exception for the common good on the basis of and according to the rules and
procedure established by the law, and on condition of prior and full compensation of its value.
Land Code of Ukraine http://zakonl.rada.gov.ualcgi-bin/laws/main.cgi?nreg=2768-14
Civil Code of Ukraine http://zakonl.rada.gov.ualcgi-bin/laws/main.cgitnreg=435-15
The Constitution of Ukraine
http:/lzakon1.rada.gov.ualcgi-bin/laws/main.cgizuser=01y1996¢ find=1&typ=100

Draft Law “On the organizational and legal principles for expropriating (redeeming) privately-owned land’.
gska2.rada.gov.ualpls/zweb_nlwebprocd_1%id=pf3511=27993
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RUDOLF-CHAUDOIRE-PAVILLON:
SPECIAL ROUNDTABLE
(CHAIR: RACHELLE ALTERMAN)

Land use regulations and compensation rights: The findings of
comparative research

Rachelle Alterman (Israel), Kauko Viitanen (Finland), John Sheehan (Australia),
Fred Hobma (The Netherlands), Eran Kaplinsky (Canada), Ed Sullivan (USA)

No land-use law in the world can evade the need to address the relationship between land use
regulation and property values. Especially contentious are situations where planning decisions lead to
a reduction in property values. Despite the importance of this subject for cross-national knowledge
exchange, it has not drawn much attention from researchers. A just-published book seeks to fill in
some of this void. The book provides a platform of systematic comparative knowledge on “regulatory
takings” and compensation rights in 13 countries around the globe. The aim is to enable cross-
national learning. Rachelle Alterman bases her detailed comparative analysis of law and practice on
the detailed reports she commissioned from leading planning-law scholars.

In this roundtable, Rachelle Alterman will share the findings of the comparative analysis (not
previously reported) with the conference participants. The focus will be on the extent to which
systematic comparative research can indeed be valuable for cross-learning about alternative legal
norms and their policy implications. Several of the authors of the country reports who will be present
at PLPR will be invited to participate in the roundtable and share their findings and their reactions to
the question about cross-learning.

Alterman, Rachelle er al (2010) Takings International: A Comparative Perspective on Land Use Regulations and
Compensation Rights. Chicago: American Bar Association Press.

Rudolf-Chaudoire-Pavillon: Thursday, 11 February 2010
Special roundtable .
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BUILDING III, ROOM 214:
PHD ROUNDTABLE
(CHAIR: THOMAS HARTMANN)

Assembly of PLPR-PhD students
All PhD students

International Academic Association on Planning, Law, and Property Rights

Get in touch!
Who is writing a PhD in the field of PLPR?

Which people address similar topics?
Use the opportunity to meet old and make new friends!

Learn from each other!
Who uses similar theories?

How to convince others in a few words?
Learn different perspectives on your topic !

Help each other!

Can I improve my PhD by discussing it with other PhDs?
What do others recommend me to do?
Use PLPR to strengthen your personal network!

Every PhD student is welcome!

Building Ill, Room 214:
PhD roundtable
(chair: Thomas Hartmann)

Thursday, 11 February 2010

16.00 - 18.00

71



72

10-12 February 2010

Rt IR0V N hk

INTERNATIONAL ACADEMIC ASSOCIATION on PLANNING, LAW, AND PROPERTY RIGHTS

Thursday, 11 February 2010

18.30 — 22.00

Thursday, 11 February 2010

18.30 — 22.00



Dortmund Conference | PLPR 10-12 February 2010

INTERNATIONAL ACADEMIC ASSOCIATION on PLANNING, LAW, AND PROPERTY RIGHTS

ROHRMEISTEREI SCHWERTE:
CONFERENCE DINNER

The Rohrmeisterei

The conference dinner will take place at Rohrmeisterei Schwerte which is located in an old pump-
station with the flair of industrial architecture of the late 19th century. Today it is used as a
restaurant. There will be a bus shuttle to Rohrmeisterei Schwerte right from the conference.

Rohrmeisterei Schwerte (+49) 2304/201 30 01
Rubhrstrafde 20, Schwerte

www.rohrmeisterei-schwerte.de

Don’t forget the Conference Dinner Voucher!
You find it in the back of your name badge if you are registered for the occasion.

Bus shuttle
The bus leaves at 18.00 from Rudolf-Chaudoire-Pavillon.

After the dinner a bus shuttle will bring you back to Dortmund city centre.

Rohrmeisterei Schwerte: Thursday, 11 February 2010
Conference Dinner .

18.30 — 22.00
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ROOM 3: DECLINE & DEVELOPMENT
(CHAIR: MICHAEL WEGENER)

Land development strategies as means of implementation in urban
re/development: How to choose the right strategy in order to pursue a
specific planning policy or achieve a specific purpose?

Michael Tophaj Sorensen & Finn Kjer Christensen
Aalborg University, Denmark, tophoej@land.aau.dk, kjaer@land.aau.dk

Land development and different types of land development processes have been discussed widely
from different perspectives during the last decades, see (e.g. Adams et.al. 2002; Verhage, R., 2003,
Needham, B., et al., 1998; Healey, P. 1991; Henneberry, J. & Guy, S., 2002; Bogason, P. & et.al.
2008), and land development has increasingly become an independent research field. Most authors
have been occupied analyzing either the roles of actors involved in development (e.g. Adams et.al.
2002; Verhage 2003) or the impacts of land development strategies on different issues like quality and
development gain (e.g. Needham et.al 1998; Verhauge et.al. 1997). All these contributions are
valuable pawns in understanding the link between land development strategies and their outputs. But
no one has, so far, taken the full step putting together the pawns to outline a concept that gives an
overview how to choose the ‘right’ land development strategy in ‘any situation’. In other words which
constellation of ownership, planning approach, cost distribution etc. should the municipality aim
towards, when pursuing a specific planning policy or a specific purpose. The aim of this paper is — on
the basis of existing literature (by ‘collecting the pawns’) and land management related theory as well
as case studies — to develop a framework for understanding which land development strategies are
suitable and effective in order to obtain certain goals.

Adams et.al., 2002, Greenfields, Brownfields ¢& Housing Development, Ist edn, Blackwell Science Ltd, Oxford.

Bogason, P. & et.al. 2008, En Jforbandlet losning - En casebaseret analyse af byggegrunde, byudvikling og prisdannelse
i Danmark, Mandag Morgen als.

Healey, P. 1991, “models of the development process: a review”, Journal of Property Research, vol. 8, no. 3, pp. 219.

Henneberry, J. & Guy, S. (eds) 2002, Development é‘Deve[opers, Perspectives on property, 1st edn, Blackwell Science
Ltd, Oxford.

Needham, B. and Verbage, R., The effects of land policy: Quantity as well as Quality is important, Urban studies,
Vol 35, No. 1 p 25-44, 1998

Verhage, R. and Needham, B., Negotiating about the Residential Environment it is not only money thar matters,
Urban studies, Vol 34, No. 12 p 2053-2068, 1997

Verhage, R., The role of the public sector in urban development: Lessons from Leidsche Rijn Utecht (The
Netherlands), Planning Theory & Practice, Vol 4, No. 1, p 29-44, 2003

Causes of decline of industrial estates

Jasper Beekmans, Erwin van der Krabben, and Karel Martens
Radboud University Nijmegen, The Netherlands
J.beekmans@fm.ru.nl, e.vanderkrabben@fm.ru.nl, k.martens@fm.ru.nl

Property is a durable and long-lasting good. Over time, however, it faces decline, a process of
devaluation which is the product of two different, but interrelated processes: deterioration and
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obsolescence (Mansfield and Pinder 2008). Although the definition of these two processes is much
debated, it is clear that they influence the value of property (Salway 1986; Mansfield 2000; Mansfield
and Pinder 2008). Like property, urban areas too face a process of decline. Contrary to property-
based decline, this is difficult to objectively measure. A decrease in the development of the value of
property in an area can be an indicator for decline.

A special kind of urban areas that face problems related to decline are industrial estates. Literature
on the valuation of industrial property indicates that there are different factors influencing the value
of industrial property (Fehribach et al. 1993; Lockwood and Rutherford 1996; Dunse and Jones
2005; Ryan 2005). An explanatory variable that this research will add to the existing literature is the
investment behaviour of company owners. In the existing literature on urban area decline, industrial
estates have not been much-researched. Industrial estates, especially in The Netherlands, decline fast.
There are however large differences in the pace at which this process takes place. This raises the
questions what the causes of decline of industrial estates are, what is the role of investment behaviour
of company owners and why some industrial estates decline faster than others.

Dunse, N. and C. Jones (2005). "Rental Depreciation, Obsolescence and Location: the Case of Industrial Properties.”
UUJournal of Property ResearchUU 22(2-3): 205-223.

Febribach, F., R. Rutherford and M. Eakin (1993). "An Analysis of the Determinants of Industrial Property
Valuation." UUThe journal of real estate researchUU(8): 365-371.

Lockwood, L. and R. Rutherford (1996). "Determinants of Industrial Property Value." UUReal Estate EconomicsUU
24(2): 257-272.

Mansfield, J. R. (2000). Much discussed, much misunderstood: a critical evalutation of the the term ‘obsolescence’.
UUThe Cutting EdgeUU. London, RICS Research Foundation.

Mansfield, J. R. and J. Pinder (2008). "Economic' and functional’ obsolescence.” UUProperty ManagementUU
26(3): 191-206.

Ryan, S. (2005). "The Value of Acces to Higways and Light Rail Transit: Evidence for Industrial and Office Firms."
UUUrban StudiesUU 42(4): 751-764.

Salway, F. (1986). UUDepreciation of Commercial PropertyUU. Reading, Centre for Advanced Land Use Studies,
College of Estate Management.

Physical space as a policy field for urban development under shrinkage
tendencies. Example of East German “Stadtumbau”

Christian Strauf¢

Leipzig University, Germany
estrauss @wifa. uni-leipzig.de

In East Germany new forms of governance are discussed and implemented in the spatial planning
process against the background of demographic change. For that, a concept which is named
“Stadtumbaukonzepr” has been developed. The approach is to create a planning process which follows
new qualities including the integration of different perspectives and also including cooperation
between several actors.

Although already eight years have passed and a lot of experiences have been made, at this moment
it is still not clear if that planning process is successful. The definition of success in this abstract refers
to the quality of reorganizing the physical structure of cities and regions. But at least it is possible to
analyze which experiences the actors have collected by using these new planning instruments. And it
is also possible to analyze and to evaluate the content of the concepts.
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This proposal focuses on the content of the new planning process under shrinkage, especially on
the question if the concepts contain strategic spatial goals for a sustainable land use management.
Why should they contain this policy field? On the one hand according to a scientific perspective,
because they would be the right instrument to integrate spatially-related objectives in that policy field.
And on the other hand following a political approach, because the East German Bundeslinder declare
these concepts as the central and strategic planning instrument for cities under depopulation
tendencies; as land use management is a main field of urban policy, it is necessary to reflect about the
possibilities to integrate spatial objectives into the concepts.

The report will come to a conclusion how important strategic spatial goals for land use
management are for the planning process of the East German Stdtumbau. On the whole, this
discussion refers within the debate of the physical and societal elements of space.

Altrock, U. (2005): Stadtumbau in schrumpfenden Stidten — Anzeichen fiir ein neues Governance-Modell? In:
Altrock et al. (eds): 149-170.
Altrock, U.; Kunze, R.; von Petz, U.; Schubert, D. (eds) (2005): Jahrbuch Stadterneuerung. Berlin.

Bundesministerium fiir Verkehr, Bau und Stadtentwicklung; Bundesams fiir Bauwesen und Raumordung (eds)
(2008): Evaluierung des Bund-Linder-Programms Stadtumbau Ost. Berlin.

Douglas, M. (1992): Risk and blame. Essays in cultural theory. London, New York.

Genske, D.; Hauser, S. (2003): Die Brachfliiche als Chance. Ein transdisziplindrer Dialog iiber verbrauchte Flichen.
Berlin.

GrofSmann, K. (2007): Am Ende des Wachstumsparadigmas? Zum Wandel von Deutungsmustern in der
Stadtentwicklung. Der Fall Chemnitz. Bielefeld.

Hiuflermann, H.; Ipsen, D.; Krimer-Badoni, T.; Lipple, D.; Rodenstein, M.; Siebel, W. (eds) (1991): Stadt und
Raum: soziologische Analyse. Pfaffenweiler.

Healey, P. (1995): Discourse of integration. Making Frameworks for Democratic Urban Planning. In: Healey, P. et
al. (ed.): 251-272.

Healey, P., Cameron, S.; Madani-Pour, A. (eds) (1995): Managing Cities. The New Urban Context. New York.

Kiipper, P.; Kiittner, L.; Luther, J.; StraufS, C. (eds) (2008): Erkennen - Steuern - Handeln: Antworten auf den
demographische Wandel. Riumliche Konsequenzen des demographischen Wandels, Teil 11. Hannover.

Lipple, D. (1991): Essay iiber den Raum. In: HiufSermann et al. (eds): 157-207.

Leipzig Charter on Sustainable European Cities, Agreed on the occasion of the Informal Ministerial Meeting on
Urban Development and Territorial Cobesion in Leipzig on 24 / 25 May 2007;
hitp:/lurbact.eulfileadmin/corporateldoc/AppelOffre/Leipzig%20Charter%20EN pdf; 2009-0212

Mintzberg, H. (1994): The Rise and the Fall of Strategic Planning, Harlow.
Liebmann, H.; Robischon, T. (eds) (2003): Stidtische Kreativitit. Potenzial fiir den Stadtumbau. Erkner.

Liitke Daldrup, E. (2001): Die perforierte Stadt. Eine Versuchsanordnung. In: Bauwelt 24/2001, Stadtbanwelt 150,
p. 40-45.

Naegler, D. (2003): Planung als soziale Konstruktion. Leitbilder als Steuerungsmedium in Stadiplanungsprozessen.
Berlin.

Oswalt, Philipp (2005): Einleitung. In: ders.: 12-18
Oswalt, Philipp (ed.) (2005): Schrumpfende Stiidte. Band 2: Handlungskonzepte. Ostfildern-Ruit.

StraufS, C. (2008): Modelle, Ziele und Leitbilder zukiinftiger raumlicher Entwicklung. In: Kiipper, P. et al. (eds):
14-20.
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Possibilities of the state to support the revitalization of derelict land —
a way between public government and financial motivation

Alexandra Weitkamp

Land and Real Estate Management ar Geodetic Institute of Leibniz Universitit Hannover, Germany
weitkamp @gih.uni-hannover.de

Derelict land is increasingly growing up, although the demand of land shall be reduced from
nearly 115 nowadays (Destatis, 2009) to 30 hectares per day until 2020 (Bundesregierung, 2002).
Thus, derelict land affords often an opportunity to reduce land consumption. But the development
does not present itself as attractive as it should be in view of land consumption and capacity of the
existing Brownfields. Reasons are hindrances like concurrence of Greenfields with their favourable
development costs, which are regularly higher for Brownfields because of e.g. contaminations

(Weitkamp, 2009).

The public authorities have two main ways to stimulate the revitalization. On the one hand, they
can use their sovereignty to force a development. Public instruments for revitalization could be
divided in planning and regulative ones. Planning instruments offer a framework to regulate
development on Greenfields or to prevent development on Greenfields. Regulative instruments
manage revitalization by using German urban development measure, by handling contamination or
by ensuring polluter-pays-principle. On the other hand, the state could stimulate revitalization by
subvention or indirectly by tax incentives (Weitkamp, 2009).

Both ways have pros and cons. Public force is a direct instrument to realize projects, but needs a
high commitment of the public authority — possibly against will of property owner. Financial
motivation offers an incentive for investors, but the steering effect is a lot lower. There are many
possibilities to develop both possibilities further. It could be transferred in a national revitalization
company as advanced development of public development companies (Weitkamp, 2009) like former
LEG-NRW (Ferber, et al., 2005) or English Partnerships and Regional Development Agencies in UK
(English Partnerships, 2009). They have to get legal power and also finical basis like revolving funds,
which are use in USA and UK for years (U.S. Environmental Protection Agency, 2006; English
Partnerships, 2006) and could be transferred to Germany (Weitkamp, 2009).

Bundesregierung. 2002. Perspektiven fiir Deutschland: unsere Strategie fiir eine nachhaltige Entwicklung —
Nachhaltigkeitsstrategie fiir Deutschland. Berlin: Eigenverlag, 2002.

Destatis, Statistisches Bundesamt Deutschland. 2009. Homepage. [Online] 2009. [Cited: 09/24/2009.]
www.statistikportal.de.

English Partnerships. 2006. English Cities Fund. [Online] 2006.

www.englishpartnerships.co.uklenglishcitiesfund. him.

—. 2009. Homepage. [Online] 2009. www.englishpartnerships.co.uk.

Ferber, Uwe, et al. 2005. Start-Up-Brachfliiche — Arbeitshilfe zur Erarbeitung von Projektplinen. Stuttgart :
Universitit Stuttgart, 2005.

U.S. Environmental Protection Agency. 2006. Proposal Guidelines for Brownfields Assessment, Revolving Loan Fund,
and Cleanup Grants. [Online] 09/2006. hitp:/fwww.epa.gov/swerrims/docs/grants/epa-oswer-ober-07-09.pdf:

Weitkamp, Alexandra. 2009. Brachflichenrevitalisierung im Rahmen der Flichenkreislaufwirtschaft. Bonn:
Schriftenreihe des Instituts fiir Geodisie und Geoinformation der Rheinischen Friedrich-Wilhelms-Universitit Bonn,
2009.
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ROOM 4: DEVELOPMENT RIGHTS
(CHAIR: JOHN SHEEHAN)

Factors influencing readiness of Polish municipalities for PPP
implementations in urban development projects

Tuna Tasan-Kok* & Magdalena Zateczna**

* Delft University of Technology, OTB Research Institute, The Netherlands
m.t.tasan-Kok @tudelft.nl

** University of £od%, Department of Investment and Real Estate, Poland
mzaleczna@uni.lodz.pl

Institutional environment for using PPP formulas in urban development projects is usually case-
specific and conditions are defined by the institutional framework and property market traditions of
each country. Poland has been using PPPs in many different forms since 1990s. First projects
involved municipal services and the construction/improvement of technical infrastructure facilities,
and were mainly small investments implemented by local governments. For many years — in fact till
2005, the PPP did not formally exist within the legal system. Therefore, for many years quasi-PPP
initiatives have taken place, that is, projects that do not fall under public-private partnership
according to the legislature, but from the point of view of their organization and objectives they are of
such nature. In selected cities the experience was based on attempts to land re-development and
regeneration of the city inner city areas; however the past experiences were not always very positive.

The main aim of this paper is to show to what extent Polish municipalities are legally prepared
and willing to use PPPs in urban development projects and to what extent they are aware of the risks
of the EU regulations on competition for urban projects, which may affect the successful project
implementation.

Authors analyse factors influencing the readiness of Polish municipalities for PPP implementation
in urban development projects. They defined hard, soft and external factors to evaluate the chance for
successful implementation of PPPs in urban projects. Authors conducted interviews with local
government representatives to gather opinions, ideas and views from different parts of Poland,
searching for some similar and different patterns.

Burnett, M. (2005) Beyond the New Public Procurement Directive — the Future for Public Private Partnerships
(PPP), EIPASCOPE 2005/3

Burnett, M. (2007) Public Private Partnerships (PPP)-A Decision Maker’s Guide. Maastricht: European Institute
for Public Administration ECJ (1988) Gebroeders Beentjes BV v State of The Netherlands, European Court of
Justice, C-31/87, 20/09/1988.

CBRE (2008) EU Public Procurement Regulations: The Impact on Joint Venture Proposals, January 2008, Cenkier,
A. (2008) Partnerstwo publiczno-prywatne: Raport o sytuacji w Polsce, Studia i Prace Kolegium Zarzqdzania i
Finanséw, SGH, vol. 86.

C(2007)661, Commission Interpretative Communication on the application of Community law on Public
Procurement and Concessions to Institutionalized Public-Private Partmerships (IPPP), Brussels, 05.02.2008
Izdebski, H., Nelicki, A., Zachariasz, 1., (2007) Land use and development, Ermté’Young Better Government
Raport.

Korbus, B., Strawinski, M. (2006) Partnerstwo publiczno-prywatne. Nowa forma realizacji zadan publicznych,
Warszawa.
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M. Moszoro (ed.), (2000)Partnerstwo publiczno-prywatne w dziedzinie ustug komunalnych. Przeglad doswiadczen
polskich, Warsaw.

Trache, H. and Green, H. (2006) Partners 4 Action: Public Private Partnership in Urban Regeneration, A base-line
study of the Partners 4 Action network’s participating cities, URBACT Report, February 2006

The interrelation between General Development Plans and Urban Control
Zones in Greece

Dimitris Melissas

National Technical University of Athens, Greece
dmelissa@mail.ntua.gr

The definition of Urban Control Zones (ZOE) was provided for the first time by law nr. 1337/83,
in order to regulate the land use of rural areas, facing pressure to acquire residential character.
Considering that, in Greece, building is permitted also in areas without a land use plan, the new
institution aimed to limit the building activity in those areas, focusing on the issue of permitted land
uses.

Law nr. 2508/97, that followed, dealt with the organisation of urban planning in general, and
provided that the existing Urban Control Zones would be incorporated in the General Development
Plans (“GPS”). The new law did not allow the modification of the provisions of existing Urban
Control Zones, unless they involved a wider environmental protection of the area. The application of
the relevant legal provisions generated considerable administrative difficulties in the process of the
expansion of General Urban Plans in areas of already existing Urban Control Zones. From the
interpretative approach of the legal framework, in the light of the case law, emerges the distinction of
Urban Control Zones in three categories:

* Those that exist outside and around urban areas. Those Zones are targeted on preventing the
creation of settlements without a plan.

* Those that aim to protect and enhance environmentally sensitive areas and vulnerable ecosystems
included within their limits.

* The “hybrid” ones. Those include elements of the previous two categories. They aim to prohibit
the spread of residential use near the protected ecosystem, whereas, at the same time, they organize
and facilitate the planning of settlements away from the protected area.

It is evident that the restriction of modification of the provisions of existing Urban Control Zones,
which is provided by Law nr. 2508/97, refers only to the protection areas included in Urban Control
Zones.

Aravantinos A., Urban Planning. Towards a sustainable development of the urban area, 2nd Ed., 2007.

Lalenis K., Planning by decree: incompatibilities of planning laws and planning policies in Greece, during the 20th
century. Analysis, perspectives, Paper for World Planning School Congress “Planning at the Turn of the Century’,
Shanghai, China, July 2001, hup:/fwww.eukn.org/binaries/eukn/greece/research/2005/10/lalenis. pdf

Melissas D., The General Development Plan and the land uses, 2007.
Schmidt-Eichstaedt G. (ed)., Land Use Planning and Building Permission in the European Union, 1995.
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The right to develop in an international context
M. Barbara Havel*, Magdalena Zatgczna™*, and Kauko Viitanen™**

* Helsinki University of Technology, Department of Surveying, Institute of Real Estate Studies, Finland
barbara.havel@hut.fi

** University of Lodz, Department of Investment and Real Estate, Poland
mzaleczna@uni.lodz.pl

*** Helsinki University of Technology

In Poland no one can deny the owner to develop his real estate when the intended use of the real
estate complies with the conditions set out in the local plan or in the absence of a plan — with decision
on conditions of site development. The legal rules when invented seemed to be almost perfect giving
needed flexibility but in real conditions create many problems and unexpected results - the decision
introduced as an exception is now the most used instrument with all its consequences.

This article aims to contribute to the discussion of the direction of changes needed within the
system of rules in relation to planning and development in Poland by presenting the comparative
research into the solutions adopted in other countries in relation to the right to develop without plan.
This article starts with the presentation of ‘the decision on conditions of site development’ in the
context of Polish system of planning and development. Then the framework for comparative analysis
is developed. The delineation and allocation of right to develop in the process of land development
will be the subject of interest. Thereafter the results of the initial research into the other country’s
systems in respect to the right to develop without plan are presented.

Czapinski, J. (2006) Polska panstwo bez spoteczeristwa, Nauka 1, 7-25.

Gaciarz, B. (2004) Instytucjonalizacja samorzqdnosci. Aktorzy i efekty. Wydawnictwo IFiS PAN, Warszawa.
Kochanowski, ]. (2006) Znaczenie kapitatu spotecznego, In: A. Mieszalska, A. Piotrowski (Eds). Obszary tadu i
anomii — Konsekwencje i kierunki polskich praemian, £éd%: Wydawnictwo Uniwersytetu £ddzkiego.

Koralewicz, J., Wnuk-Lipinski, E. (1987) Wizje spoteczeristwa, zréznicowan i nierdwnosci w swiadomosci zbiorowej,
Studia Socjologiczne 2.

Izdebski, H., Nelicki, A., Zachariasz, 1., (2007) Land use and development, Ernstc>Young Better Government
Raport.

EU compendium of spatial planning systems and policies: United Kingdom (2000) Office for Official Publications of
the European Communities.

Larsson, G., (2006) Spatial Planning Systems in Western Europe - An Overview, Delft Univ. Press .

Implications of development rights granting procedures
Enzo Falco

Sapienza, University of Rome, Italy
Enzo.Falco@uniromal .it

Over the last fifteen years and particularly from the early 2000s, relatively new planning gain
procedures have been introduced within the Italian planning legislation and practice. Such
instruments base their rationale upon the concept of developers’ contribution for the provision of
community facilities and services. This is justified by the lack of financial resources which affects local
planning authorities and therefore their ability to provide for these services. In recent years, trends
tend to confirm an increase in the use of such tools as well as in the range of facilities developers must
provide. However, the practices in use differ from each other on the basis of the nature of
development rights granted to developers and may constitute cause of delays within the planning
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process. Particularly, regarding development plans preparation and approval processes. Practices are
mainly three and their use varies with regard to the context and objectives aimed at. Nevertheless,
there is one basic and common target: To recoup and return some development value to the
community. The first practice aims at an equal treatment of landowners and of their property rights,
granting the same amount of development rights, independent of the use allocated on their parcels, in
order to achieve the overarching cited objective. The second is a form of compensation for the loss of
part or of the whole market value as a consequence of a public planning action. The last practice
works as a bonus to developers and aims to incentive certain characteristics and uses of development

proposals.

The use of these practices involves some main implications, such as transfer and purchase of
development rights, relationship between involved landowners of sending and receiving areas, scope
and rationale underlying planning gain procedures, which need to be examined to understand the
evolution of the current Italian planning system.

Bartolini, A. (2008) I diritti edificatori in funzione premiale. Le c.d. premialita urbanistiche (Development rights
and their bonus function. The so called premialiti urbanistiche). Relazione al Convegno nazionale dell’Associazione
Italiana di Diritto urbanistico, AIDU, su I rapporti tra legislazione statale e legislazione regionale (Verona, 10 ed 11
ottobre 2008).

Cullingworth, J.B. and Nadin, V. (2006) Town and Country Planning in the UK, New York: Routledge.

EU (1997) Commission communication on State aid elements in sales of land and buildings by public authorities.
Official Journal of the European Union C 209, 10/07/1997 P. 0003 — 0005. Available from http:/leur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31997Y0710(01): EN:HTML. Accessed [02/09/2009].

EU (2005) Commission Decision of 28 November 2005 (2005/842/EC) on the application of Article 86(2) of the
EC Treaty to State aid in the form of public service compensation granted to certain undertakings entrusted with the
operation of services of general economic interest. Official Journal Of the European Union. Available from: http://eur-
lex.europa.eulJOlndex.do?year=2005serie= L textfield2=312¢rSubmit=Searches_submit=Searchihmlang=en.
Accessed [02/09/2009].

Ferraro, (1998) Efficacia dei Piani, Efficacia delle Teorie, (Effectiveness of Plans, Effectiveness of Thories)
Urbanistica, 110: 7-13.

Karrer, F. (2007) Seminario su: La Perequagione Territoriale. La Pianificazione di Assetto del Territorio
Intercomunale in Provincia di Padova: Ambiti di Applicazione del Modello Perequativo (Seminar on: Perequazione
Territoriale. Large Scale Planning in the intermunicipal territory of Padova province). Paper made available to the
PhD students of the Department of Urban and Territorial Plannig, DIPTU - Sapienza, Universita di Roma.

Karrer, F. (2009) La Perequazione nel nuovo sistema di Pianificazione Strusturale ed Operativa, (Perequazione in
the new structure and operational planning system). Conferenza su Perequazione e Recupero: Firenze 27 Marzo
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The reasons to contest the plans in court: Empirical study of Estonia
experience

Evelin Jiirgenson, Teivi Leis, and Siim Maasikamde

Estonian University of Life Sciences, Estonia
Evelin. Jyrgenson@emu.ee, teivi.leis@mail.ee, Siim.Maasikamae@emu.ce

The Estonian society has no long planning tradition and experience. The first legal act about the
planning procedures (Planning and Building Act) was in Estonia passed in 1995. Since this time the
systematic planning is been introduced and implemented step by step. However, this process in been
not running without problems and failures. Sometimes the plans have been contested in court.

The aim of the paper was to analyze the reasons to contest the plans in court. The study focuses
mainly on the two questions: i) why the plans have been contested in courts and ii) who are the
persons complaining the plans in court? The intentions of complainers were also subjects of interest
in our study.

Two databases of court cases of Estonia were the main data sources for the study. The first
database includes data about the court decisions for the period since 2001 to the end of 2005. After
that the new database was introduced and this database is in use at present. The study is been carried
out on more than 250 court cases in the period 2001 to 2008. The key words like planning or land
use were used to extract the planning and land related cases from the whole set of court cases in the
database. The court decisions contain the descriptive information about the reasons and interests of
the parties who have been contested the plans in court. This kind of information was most important
and most relevant to our study. The decision of the court by itself was not issue for the study and
those aspects have been not analysed. Finally the simple statistical analysis has been made to find the
answers to the study questions.

The general structure of reasons to contest of plans in court came out from the study. There were
various reasons for recourse to the court. The appeals were usually complex and consisting several
problems. Most of appeals were against the detail plans and the most appellants were the private
persons.

Measure 49 — Oregon voters take back the right to prevent unimpeded
land development authorized by Measure 37

Fdward Sullivan* & Jennifer Bragar**

* Garvey Schubert Barer, Portland State University, esullivan@gsblaw.com
** Lewis & Clark Law School, United States, jbragar@gsblaw.com

The adoption of Measure 37 by the Oregon electorate on November 2, 2004 significantly altered
the land use planning landscape in Oregon. The Measure required either payment for “lost value” of
real property due to land use regulations — or, alternatively, waiver of those regulations enacted after
acquisition of the property by the “present owner.” Subsequent to passage, 7,500 claims for
compensation or waiver of land use regulations were filed in Oregon affecting more than 750,000
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acres of land. The unintended consequences of Measure 37 both as lifting restrictions on spatial
planning and opening the floodgates for potential development, resulted in the Oregon Legislature
attempting to “fix” Measure 37 by drafting and presenting Measure 49 to voters in 2007.

The paper opens with a discussion of the Oregon land use planning system before adoption of
Measure 37. Next, the paper briefly explores how Measure 37 operated and the need for Measure 49
to prevent the waiver of land use regulations and the potential subdivision of property in Oregon
without considering the evolutionary process of today’s land use planning structure. The paper
continues with an in depth discussion of Measure 49, its impact on Measure 37 waivers of land use
regulations and the limitation of those waivers absent a vested right.

The paper focuses on Measure 49’s election for those property owners who successfully completed
the Measure 37 waiver process but did not have a vested right. In addition, the paper examines the
connection between the timber industry and passage of Measure 49, providing further insight into the
urban and rural distinctions and the risk for potential development or special “lost value” provisions
in Oregon’s forestlands. Finally, the paper provides a case study of the English v. Multnomah County
case as an instructive lesson for land use practitioners affected by new legislation.

A not-so-quiet revolution: Alberta's new land use framework

Eran S. Kaplinsky
Faculty of Law, University of Alberta, 447 Law Centre, Edmonton AB T6G 2H5, Canada

A revolution in land use planning and regulation is underway in the province of Alberta, Canada.
In December 2008, the Government of Alberta released its Land Use Framework, a blueprint for
comprehensive planning and decision making led by provincial policy. In June 2009, the Land
Stewardship Act, which provides the legislative support for the implementation of the Land Use
Framework, received Royal Assent and is awaiting proclamation. At the heart of the revolution is a
system consisting of seven integrated regional plans, which are binding on all provincial and local
planning authorities, agencies and tribunals. A Land Use Secretariat is charged with the
implementation of the Land Use Framework and with the development of the regional plans with the
support of seven Regional Advisory Councils. Other notable aspects of the new system include
cumulative effects management at a regional level, and new instruments to promote stewardship,
including conservation directives (with compensation to affected owners), conservation easements,
and tradable development rights.

The paper suggests that in addition to an emphasis on comprehensive planning, the new system
reflects a marked shift from localism to centralization. Some among the planning profession may view
the provincial involvement as a welcome change from an emphasis on economic development.
However, while the provincial cabinet retains control over every aspect of the new system, from the
creation of planning regions to the development of the plans themselves, it also retains discretion to
limit the degree of public participation, and to exempt any body from the requirement to conform
the applicable regional plan. Moreover, the new legislation limits the power of the courts to scrutinize
provincial decisions, by requiring that applications for judicial review be brought through a
provincially appointed commissioner. For these reasons, and until regional plans are implemented,
the ultimate effects of Alberta’s revolution are yet to be seen.

Fred Bosselman ¢ David Callies, The Quiet Revolution in Land Use Control (1971)
William A. Fischel, “Centralized Control: Do We Want a Double-Vero System” (1989) 55(2) J. APA
Fred Laux, Planning Law and Practice in Alberta (2005)

hittp:/fwww.landuse.alberta.ca
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Understanding the impacts of Measures 37 and 49 on planning practice in

Oregon
Ellen M. Bassett

Portland State University, Portland, Oregon, United States of America
bassette@pdx. edu

In 2004 Oregon voters passed a regulatory takings measure known as Measure 37. The measure
required local governments to pay landowners whose property had lost value due to land use
regulations associated with the state’s land management program, or waive the regulation and allow
development to proceed. A flood of claims were filed: As of 2006 approximately 6,857 claims
covering 792,327 acres of farm and forest land (Martin, et al, 2007). The cost of the claims was
estimated at 19 billion dollars. Only one claim was paid; for the rest local governments opted to waive
the regulation. In 2007 Oregon voters passed Measure 49, which was formulated to limit the impact
of Measure 37. Under this law, aggrieved landowners are allowed some limited development (1-2
houses), but larger scale projects are not able to proceed (Bassett, 2009). This measure includes
prospective takings language for regulations enacted after January 2007.

This paper presents the results of a research project investigating what effect the ballot measures
have had on county-level planning practice, both during the period of M37 claim filing (period 1)
and now in the aftermath of Measure 49 (period 2). Based on interviews with key informants in six
Oregon counties, preliminary findings indicate that impacts have varied widely across counties with
local leadership being a distinguishing variable. In period 1, counties characterized by great
disagreement between county commissioners, legal counsel, and planning staff about the property
rights issue report more negative impacts on day-to-day practice than those with greater unanimity on
the issue or agreement on how to proceed. Despite this, few counties report significant impact on
current practice. Property rights concerns are still present in Oregon communities, but the M49
compromise appears to be holding—assisted in part by the economic downturn and moribund real
estate markets.

Bassett, Ellen M. 2009 (forthcoming, Dec. 2009) “Framing the Oregon Land Use Debate: An Exploration of Voters
Pampbhlers, 1970-2007” Journal of Planning Education and Research.

Martin, Shiela, Meg Merrick, Erick Rundell and Katie Shriver. “What is Driving Measure 37 Claims in Oregon?”
Report from the Institute of Portland Metropolitan Studies, Portland, OR.
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Implications of the act reforming Federal Nature Conservation Law on
spatial planning in Germany

Dietwald Gruehn

Chair of Landscape Ecology and Landscape Planning,
School of Spatial Planning, TU Dortmund
dietwald.gruehn@udo.edu

Since 20 years there were several attempts of the German government to harmonize the huge
variety of environmental regulations and to compile a new comprehensive environmental act (Gruehn
et al. 2008). The grand coalition of conservative and social democratic party was doomed to failure,
because the innovative legislative project was sacrificed by strategic reasons associated with the
election campaign taking place in summer 2009. Despite of this, the (former) government revised
certain environmental regulations, such as the Federal Nature Conservation Act. This law comes into
force on 1st March 2010 and implies to establish new regulations concerning landscape planning,
impact regulation, habitat networks as well as nature protection areas. Consequently, the spatial
planning system in Germany may be affected by the reforming act. The paper outlines potential
impacts of landscape planning, impact regulation etc. on spatial planning and hereby reflects
constitutional peculiarities, such as the authorization for legislation on federal state level, which in the
past was regarded as the background for the differentiation not only of the environmental and
planning law but also of planning practice (Gruehn 2006). Finally the new regulations will be
critically discussed, as requirements of global environmental change, such as climate change and
others, do not seem to be sufficiently considered, to really better govern those issues on a regional or
local level.

Gesetz zur Neuregelung des Rechts des Naturschuizes und der Landschafispflege vom 29. Juli 2009. BGBL. 2009
Teil I Nr. 51 vom 6. August 2009.

Gruehn, D. (2006): Landscape Planning as a Tool for Sustainable Development of the Territory - German
Methodology and Experience. In: Vogtmann, H. & Dobretsov, N. [Ed.]: Environmental Security and Sustainable
Land Use - with special reference to Central Asia, pp. 297-307. Springer. The Netherlands.

Gruehn, D. et al. (2008): Landschafisplanung im Bundesnaturschutzgesetz nach der Foderalismusreform. LLP-report
004. Dortmund.

How can nature resources be protected in settlement? —“impact
regulation under the nature protection law” as a case

Theo Kotter & Hsiao-Lan Liu

Institut fiir Geoddsie und Geoinformation, University of Bonn, Germany
koetter@uni-bonn.de
89341036 @ntu.edu.tw

As the Convention on Biodiversity tells, nature conservation is an important issue in sustainable
development. Most countries have started to use Environment Impact Assessment (EIA) to control
the soil, water, air and other natural resources on the earth. And some of settlement also brings loss
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both of flora and fauna which few concerns has been strongly noticed in the EIA process. The
European Union have established Nature 2000 (Birds Directive 79/409/EEC and Habitats Directive
92/43/EEC) and its Flora and Fauna Habitat Impact Assessment to protect flora and fauna. But it
only affects Nature 2000 areas. In the 1970°s Germany had already started to act more
comprehensively to preserve nature resources, by introducing the so called “Impact Regulation under
nature protection law (die naturschutzrechtliche Eingriffsregelung)” (IRNPL) which is relatively more
compact than Flora and Fauna Habitat Impact Assessment in the European Union and seems even
more advanced than those of other countries in the world so far. However, in addition to the
functions of EIA, the IRNPL presents how to protect flora and fauna as an example. According to
above there are three aims within this paper which is written from the point of view at a developing
country (Taiwan): first, how does the IRNPL for landscape and hot-spots work? And under which
principles (User-Pays Principle) and instruments (prevention, balancing and compensation etc.) does
it apply? Is the state-oriented model or the market-oriented model better to secure the future of the
ecosystem? And how do the two regulation types conjoin? Farther, since nature resources are not easy
to be recognized and measured, how can they be realized and counted and even exchanged as a semi-
commodity in a market? Third, what do the significant meanings from the IRNPL illustrate for
nature conservation management on the international / national level? Further, can this concept and
performance from the IRNPL offer some possibilities of development for the under-developed
countries which are not only various but also rich in species? The IRNPL is however worthy to be
more discussed as a source of experience for the field of nature conservation and the institutional
setting.

Asafu-Adjaye, J., (2005), Environmental economics for non-economists : techniques and policies for sustainable
development, N.J. : World Scientific, 2nd ed.

Koppel, J., Peters, W., Wende, W., (2004), Eingriffsregelung, Umweltvertriglichkeitsprifung, FFH-
Vertriiglichkeitspriifung, Stuttgart: Eugen Ulmer.

TU Berlin/ Deutsches Institut fiir urbanistik (DIFU), (2004), Flichen-Mafinahmenpools in Deutschland. Ergebnisse

aus dem F+E-Vorhaben 802 82 120 ,, Naturschutzfachliches Flichenmanagement als Beitrag fiir eine nachhaltige
Flichenhaushalsspolitik® des Bundesamtes fiir Naturschutz.

Compensation agencies in Germany — a tool to facilitate development and
to safeguard environmental protection and restoration

Marianne Darbi

Leibniz Institute of Ecological and Regional Development, Germany
M.Darbi@ioer.de

The use of natural resources is often in conflict with nature protection and biodiversity
conservation. In Germany, with the enactment of the Federal Nature Conservation Act in 1976 the
“Eingriffsregelung” (Impact Mitigation Regulation) entered into force. Since then, it has become the
major landscape conservation instrument to address mitigation and compensation for impacts from
developments and projects. The overall objective is to ensure the preservation of the existing
ecological situation as a minimum standard (K6ppel et al. 2004) by avoiding any impairment of
nature and landscape in general and more specifically, of the natural assets (species and habitats, soil,
water, climate and air quality) as well as the aesthetic quality and the recreational function of the
landscape, and compensating for residual unavoidable impacts (BMU 2002). As a result of more than
thirty years of applying German Impact Mitigation Regulation, high quality standards have been
established in practice.

Room 3: Green property Friday, 12 February 2010
(chair: Gabi Zimmermann) .
11.00 - 12.30



Dortmund Conference 10-12 February 2010

However, increasing urban sprawl and land use pressure have led to deficiencies in the proper
implementation of compensation measures. With the 2002 and 2009 amendments to the Federal
Nature Conservation Act (see BMU 2002 and Bundesregierung 2009) and the loosening of the
spatial and functional connection between impact and compensation innovative solutions and tools
have emerged in planning practice to counterbalance the lack of implementation. In particular the so-
called compensation pools are to be noted (Wende et al. 2005). Wagner (2007: 459) characterizes
these as modern compensation instruments that build on the idea of providing compensation areas
and measures. Two types of compensation pools can be distinguished in practice: 1. Appropriate land
is gathered in a pool, and is provided for implementation of compensation measures on request (pool
of compensation sites, “Flichenpool”); and 2. Measures are provided that have already been
implemented (pool of compensation measures, “Mafinahmenpool” or eco-account “Okokonto”). A
statewide survey confirmed the existence of more than 600 pools (see Bshme et al. 2005).

In recent years, several of the German states have enacted ordinances in support of this practice, in
addition to the framework legislation of the Federal Nature Conservation Act, thus establishing the
basis for the occurrence of professional public and private providers of compensation services
(“compensation agencies”) (see Schops et al. 2007; Schops 2008 and BFAD 2007). On the
background of an ever growing demand the Leibniz Institute of Ecological and Regional
Development conducted a research project on the risks and potentials of compensation agencies as
well as procedural and financial aspects on behalf of the KfW Banking Group which underlined the
importance of compensation agencies, but concluded that these still have to face a number of
challenges.

BFAD (eds) (2007), Qualitiitsstandards fiir Flichenpools, hitp:/fwww.verband-
flaechenagenturen.de/Downloads/BFAD_Qualitaetsstandards_Flaechenpools.pdf, 09 March 2009.

BMU (eds) (2002), Translation Federal Nature Conservation Act of 25 March 2002,

http:/fwww.bmu. delfileslpdfsiallgemein/application/pdflbundnarschugesetz_neu060204.pdf, 2009-03-23.
Bohme, C., Bruns, E., Bunzel, A., Herberg, A. and Koppel, ]. (2005), Flichen- und MafSnahmenpools in

Deutschland, Bundesamt fiir Naturschutz (ed.), Schriftenreibe "Naturschutz und Biologische Vielfalt" Heft 6, Bonn -
Bad Godesberg.

The concept of red-for-green in Dutch urban development

Marjolein Spaans & Herman de Wolff

Delft University of Technology, OTB Research Institute for Housing, Urban and Urban Studies, The
Netherlands

M.Spaans@tudelft.nl

H.W.deWolff@tudelft.nl

Dutch spatial planning policy and practice is moving towards a more balanced and — even more
than before — comprehensive approach of spatial development (Ministerie van VROM et al., 2004).
New urban areas are realised in combination with an improvement of the quality of the surrounding
rural landscape. In this approach, the increase of land values in areas reserved for urban developments
such as housing, offices and industrial estates is captured for covering the costs of improving the rural
landscape. In The Netherlands this concept is known as red-for-green. The mechanism is increasingly
used in urban development (Ministeries van LNV & VROM, 2009). For the implementation of this
approach, new creative financing constructions are implemented (De Jong and Spaans, 2009).

In this paper we will illustrate the concept of red-for-green by analysing several Dutch projects in

which the concept has been used. We will start by placing the concept (both the planning approach
and the legal implementation of the concept) in an international perspective, referring to the English
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planning obligations and the American Transferable Development Rights (Janssen-Jansen et al,
2009). Subsequently we will introduce the concept by using Dutch examples. We will propose a
typology for all projects which are undertaken under the umbrella of red-for-green. The realisation of
the projects asks for a different approach compared to the common approach in Dutch urban
development projects, especially with regard to land tenure, governance, planning policy and financial
management. With regard to these issues, we will discuss the lessons learnt in recent Dutch projects
and introduce successful strategies (De Wolff et al., 2009).

De Jong, J. & Spaans, M. (2009) Trade-offs at a regional level in spatial planning: Two case studies as a source of
inspiration, Land Use Policy, 26(2), 368-379.

De Wolff, H., Spaans, M., Louw, E. & Groetelaers, D. (2009) Rood-voor-groenprojecten (final report and annex
report) [Red-for-green projects; in Dutch], Delft.
Ministeries van LNV & VROM (2009) Agenda Landschap [Landscape Agenda; in Dutch], Den Haag.

Ministerie van VROM et al. (2004), Nota Ruimte: Ruimte voor Ontwikkeling [National Spatial Strategy: Creating
Space for Development; in Dutch], Den Haag.

Janssen-Jansen, L., Spaans, M. & Van der Veen, M. (eds) (2009), New instruments in spatial planning - An

international perspective on non-financial compensation, 10S Press, Amsterdam.
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Environmental NGOs in planning procedures - towards a coherent
concept

Martin Wickel
HafenCity University, Hamburg, Germany, martin.wickel@hcu-hamburg.de

Public participation plays a more and more crucial role in planning procedures. Principle 10 of the
Rio Declaration on Environment and Development underlines the importance of public participation
especially with a view to environmental issues. It claims that individuals shall have the opportunity to
participate in decision-making processes; states shall facilitate and encourage public awareness and
participation; effective access to judicial and administrative proceedings shall be provided. Thus, the
public is recognized as an important player to contribute to sustainable development. The
presentation aims to analyze how this international policy goal has been filled with legal requirements
at the international, European and national level with a special focus on environmental NGOs as a
key player within participatory processes. German legislation shall serve as an example for
implementation at the national level. At the international level, the 1998 Aarhus Convention is the
main international treaty implementing Principle 10 of the Rio Declaration for the UNECE region.
Two of its three pillars are especially concerned with public participation and access to justice in
decision-making processes, such as planning processes for infrastructure projects. Environmental
NGOs are recognized as part of the public concerned throughout the Convention. The European
Union and Germany are among the currently 43 parties to the Convention. With two directives the
European Union implements the first and second pillar of the Convention. The Commission also
presented a draft directive for the implementation of the third pillar of the Convention, focusing on
access to justice, but no agreement could be reached among the member states in this respect so far.
The presentation will briefly describe these European directives and relate them to existing European
regulation on public participation. The German legislator has been vividly shaping planning
procedures during the last 15 years. The manifold changes were led by two competing and arguably
contradicting policy goals. Especially since the early 1990s the idea of speeding up planning
procedures dominated the debate and legislative acts. Expanding infrastructure in the eastern part of
Germany initiated this process. Later on further amendments carried legislative measures to speed up
planning procedures into nearly all laws on sectoral planning. In contrast, the implementation of the
international and European laws mentioned above requires more meaningful and thus rather more
time-consuming public participation. With respect to access to justice Germany enacted a new
legislation in 2005 which is currently scrutinized by the European Court of Justice. The role of
environmental NGOs is of special interest in this regard. As an important source of knowledge of
(local) environmental concerns they can contribute significantly to a better planning quality. In
former judgements the German Federal Administrative Court therefore located them right next to
public authorities with the respective participatory rights within planning procedures. International
and European law now defines them as part of the public concerned. Nevertheless, their important
role is underlined and the legislation aims at enhancing their role within planning procedures. The
presentation will sketch the participatory rights of environmental NGOs in planning procedures and
their options to take cases to court according to the current fragmented regulation in Germany,
evaluate the concept and make suggestions for improvement.
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The right of appeal of planning decisions: A comparative view
Dafna Carmon

edcarmon@netvision. net.il

The right to appeal the decisions of planning institutions is anchored in the planning laws of
many countries. The scope of the right of appeal may vary from country to country; it may even vary
within the same legal system, from case to case and from time to time. The right of appeal may be
narrow and limited or it may be broad and may include third parties’ right of appeal.

The scope of the right of appeal is fertile ground for debate between those who favor broadening
the public’s influence in planning processes and broadening the right of appeal (Purdue 2001, Ellis
2002) and those who would limit that right. The desire to limit it derives from the view that too
broad an interpretation of the right of appeal will lead to undue pressure on the planning system, a
prolonging of the planning processes, and many drawn-out court cases.

In England, the right of appeal is far from being entrenched. The main issue debated every few
years is third parties’ right of appeal. In 1984, the Environment, Food, and Rural Affairs Committee
of the House of Commons recommended broadening the right of appeal but changed its
recommendation two years later. The main reason given was that the question of ownership rights
does not pertain to objectors as it does in relation to developers. In 2004, as part of the planning
reform, this issue came up again, but even this reform made no change in the status of third parties,
and up to the writing of these lines third parties in England still have no independent standing for
appeal.

Moreover, in the last reform of England’s Planning Act in 2008, the right of appeal was limited
even more. The declared purpose was to limit the number of appeals, in light of the increase in recent
years (White Paper 2007). One amendment to the law abolished the right of appellants to select the
type of proceeding in which the appeal would be heard and handed the decision to the Planning
Inspectorate (section 319A TCPA 2009). Another amendment gives the Secretary of State the
authority to enact regulations for imposing fees (section 303ZA TCPA 2009). This trend of limiting
the Right of Appeal of Planning decisions raises many questions about how the right of appeal should
be implemented, and what the best policy is for protecting Individual and public rights in the
planning process.

The paper will present a comparison between The Right to Appeal to Planning Decisions in 3
countries: England, The Netherlands and Israel. I will analyze the following issues:

1. The span of parties entitled to Appeal

2. The accessibility of the appeals process- time limits, fees?

3. The probability of Influence of third parties

4. Opportunities — How many opportunities are there to appeal?
5. The Tribunal — Full Merits review or Judicial Review?

Ellis, G. (2002) Third Party Rights of Appeal in Planning: Reflecting on the Experience of the Republic of Ireland.
Town Planning Review 73(4) 437-466

Moore, V. (2000). A practical approach to Planning Law. London: Blackstone Press
Purdue, M. (2001). The Case for Third Party Planning Appeals. Environmental Law Review, 83(2).
Telling, A. E. & Duxbury, R. M. C. (2002). Planning Law and Procedure. London: Buterworth

Willey Stephen (2005). Are planning appeal rights necessary? A comparative study of Australia, England and
Vancouver BC. Progress in Planning 63, 265-320

Willey Stephen (2006) Planning Appeals: Are Third Party Rights Legitimate? The Case Study of Victoria Australia.
Urban Policy and Research, 24(3)
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Freedom of information and statutory planning

Bat Sheva Ronen & Rachelle Alterman

Technion, Israel Institute of Technology, Israel
sbronen@netvision. net.il
alterman@techunix.technion.ac.il

With the rise of the information society, freedom of information in democratic societies implies
that: a) information is a property-like resource; b) citizens are co-owners of government-held
information. Freedom of Information Acts relate to the right of citizens (and sometimes non-citizen
inhabitants) to access administrative information. This, in turn, implies duties on public authorities
to disseminate information.

In most democratic countries, Administrative law refer sets the minimum standards for
transparency and open government. Thus, public agencies are to inform citizens about procedures
and policies, and are subject to administrative sanctions or to judicial criticism. Broader definitions of
freedom of information include the element of citizenship, which means taking an active part in
social, economic, political and cultural activities, in relation to public agencies as well as to non-public
organizations and private entities. Freedom of information is not only the right to seek, receive and
disseminate information, but also the right to be informed. This means that open government
without an informed public is meaningless. A well informed public may communicate, debate,
deliberate and possibly reach agreements about specific issues, with lesser preconceptions and
prejudice.

Applying this notion of freedom of information to statutory planning procedures presents some
unresolved problems.

a) Plans submitted by property owners or developers to government entities often involve personal
interests and are regarded in some countries as private information.

b) Submitted plans also have a commercial value, which may be affected by publicity. Both personal
interests and commercial information are “protected” from exposure by rights of privacy, contrasting
freedom of information rights. On the other hand, planning authorities act on behalf of the public.
Since plans affect stakeholders, they should have a right to be involved in the process of planning.
The question is then, when does a plan, initiated by a non-public agent and submitted to a planning
authority, cease to be private information, and becomes public.

The proposed paper will survey existing comparative knowledge about how selected countries deal
with this dilemma in law and practice. The paper will look at planning law, freedom of information
and related comparative research on broader issues of public participation and democratic governance.
Birkinshaw, P. (2006): Freedom of Information Openness: Fundamental Human Rights? Administrative Law
Review, (58) pp. 177-218
Kreimer, S.F. (2007-2008): The Freedom of Information Act and the Ecology of Transparency. University of
Pennsylvania Journal of Constitutional Law (10). pp. 1011-1080

Snell, R. (2000): The Kiwi Paradox — A Comparison of Freedom of Information in Australia and New Zealand.
Federal Law Review (28) pp. 575-616.
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Recent chaotic change to planning legislation in NSW: The rise of state
muscle and against the plummet of local democracy

Andrew H. Kelly
Faculty of Law, University of Wollongong, NSW, Australia

andrewk@uow.edu.au

When planning law was adopted in NSW in 1945, the main objectives related to health and
amenity. Similar to other Australian jurisdictions, NSW followed a tradition of strict zoning. The
basis was separation of conflicting land uses. After initial reluctance, local government soon
understood the political muscle of land use control. During the 1970s, however, the strength of the
environmental movement and demands for greater community participation (Roddewig 1978;
Sandercock 1978) led to major legislative change, namely the Environmental Planning and Assessment
Act 1979 (NSW) (EPAA). More recently, the EPAA has undergone substantial amendments that
weaken local councils and their electorates. Three examples are provided. First, a ‘template’ was
introduced in 2006 for all 152 councils to follow in preparing their local plans. Although this
guarantees consistency, it stifles creativity. A pre-template example is the ‘place based’ plan built on
rigorous community involvement developed by a council in Sydney’s north. Such innovation will not
be witnessed again without a loosening of the State Government’s reins. More flexibility is warranted
(Kelly 2008, Mant 2006, Untaro 2002) together with greater confidence in intelligent local planning.
Next, the scope of ‘complying development’ has been widened — i.e. where environmental assessment
is replaced by a simple ‘tick the box’ approach. Houses covering up to 50 % of allotments between
450 and 600 sq m in the area fall into this category (Department of Planning 2008). But the rule
excludes driveways, terraces and swimming pools, leaving little room for gardens (Kelly 2009). If
sustainability is to taken seriously, independent review of the system is warranted. Finally, the
establishment of appointed Joint Regional Assessment Panels (JRPPs) to review draft local plans at
the Minister’s behest and determine various development applications diminishes council powers.
The Minister may nominate a JRPP to prepare a local plan concerning matters of state/regional
significance. Furthermore, a proposal for a residential project costing between A$10 and $100 million
is taken out of a council’s hands to a non-elected body. These examples illustrate further undermining
of local government’s planning licence. A mixture of ideas can be raised to address these issues, such
as reviewing the entire statute or, in the meantime, increasing financial resources to councils,
encouraging regional action and introducing third party general merits appeals. Strengthening
localism is paramount.

Department of Planning (NSW). 2008. NSW Building Code: Guide to Complying Development for Detached
Housing. Sydney: the Department.

Kelly, A and C Smith. 2008. "The Capriciousness of Implementing Australian Planning Law: Zoning Objectives in
NSW as a Case Study’. Urban Policy and Research 26(1), pp. 83-100.

Kelly, A. 2009. "Planning at the Urban Periphery in Australia: Issues Relating to Private Back and Front Yards’.
COBRA 2009 Conference, Construction and Building Research Conference of the Royal Institute of Chartered
Surveyors, University of Cape Town, 10-11 Sep, 2009, pp 1415-1426.

Mant, J. 2006. Some Thoughts about the Standard LEP. New Planner 69, pp. 11-14.
Roddewig, R. 1978. Green Bans: The Birth of Australian Environmental Politics. Sydney: Hale and Ironmonger.

Sandercock, L. 1978. 'Citizen Participation’. In Federal Power in Australia’s Cities, P. Troy (ed.). Sydney: Hale &
Ironmonger, pp. 117-132.

Untaro, S. 2002. Place Based Planning for NSW Local Government. Australian Planner 39(2), pp. 83—89.
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Planning, law and housing in the UK: Rethinking the housing, town
planning etc. act 1909

Philip Booth & Margo Huxley

Department of Town & Regional Planning, University of Sheffield, UK
p-booth@sheffield.ac.uk, m.huxley@sheffield.ac.uk

The British have tended over the course of the past 100 years to present themselves as pioneers of
town planning, both in practice and in the creation of a legislative framework put in place from 1909
onwards. On the other hand, a critique of the early planning legislation, by Cherry (1974) and
Sutcliffe (1988) among others, has categorised the initial legislation as a half-hearted measure which
disappointed its protagonists. The argument of this paper is that the Housing, Town Planning etc Act
1909, the first legislation to use the words ‘town planning’ has been substantially misunderstood. The
main purpose of the Act was not to introduce town planning. It was, rather, to improve the quality of
housing and the immediate residential environment by extending existing legislation, and notably the
Housing of the Working Classes Act 1890. For the Liberal government of the day, as for the
protagonists of the legislation outside Parliament, the interest in town planning was simply as a
necessary adjunct to the primary aim of improving the individual dwelling and its setting. Part of the
‘disappointment’ can be ascribed to the Act’s failure to deal adequately with the housing problem, and
part, to the fact that it is being judged against criteria which are inappropriate. The paper will deal
with two issues. First, are the contradictions present in the Act itself, specifically in relation to the
landed interest and to governance. Second, is the question of why town planning was transformed
from a secondary to a primary concern by the time of the Town & Country Planning Act of 1932. It
will conclude that this shift can be accounted for by a combination of external influences and the
pressures created by the accelerating development of both public and private housing in the period
between the two world wars.

Cherry, G. (1974) The evolution of modern town planning. London: Leonard Hill
Minett, J. (1974) The Housing, Town Planning etc. Act 1909, The Planner 60, 676-680
Sutcliffe, A. (1988) Britain’s first town planning act, Town Planning Review 59(3), 289-303

Magical or monstrous? Hybridity in social housing governance

Anita Blessing
University of Amsterdam, The Netherlands, anita. blessing@gmail.com

Within a growing number of national settings, the non-profit form has come into favour as an
alternative to direct government provision of social housing. Cast as social-entrepreneurs, non-profits
now play key roles within national housing strategies. Yet as they work within the bounds of
contemporary housing policy directives, these same organisations are falling foul of their regulatory
foundations in economic domains such as competition policy and taxation law. Insights into this
paradox lie in the ‘hybrid’ identity of the non-profit sector, characterized by cross-sectoral
relationships and multiple sets of institutional requirements. This contribution develops the concept
of hybridity to support analysis of legal tensions over the more socially-entrepreneurial aspects of non-
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profit housing provision. Attention is given both to the political framing of non-profit housing
activities and to their basis in policy and law. This theoretical approach is applied to case studies of
non-profit housing providers working within two very different national settings; the mature Dutch
sector, beset by contestation over its broad mandate and access to collective resources, and its
emerging Australian counterpart, equally plagued by legal uncertainty as it transitions from charity to
social-entrepreneur. The study compares scope for the more entrepreneurial activities of each housing
provider as articulated within the two domains of housing policy and economic law. Findings show
that the non-profit sector’s role as a delivery vehicle for national housing strategies is based on shaky
foundations. Theories of the development of social housing markets are then drawn upon to help
explain this institutional discord and to highlight potential long-term implications for non-profit
sector development.

Cordes and Steurle (2008) Non-Profits and Business: A New World of Innovation and Adaptation, The Urban

Institute Press

Gruis and Priemus (2008) “European Competition Policy and National Housing Policies: International Implications
of the Dutch Case”, Housing Studies, 23:3,485 — 505

Harloe (1995), The People’'s Home? Social Rented Housing in Europe & America, Cambridge, USA

Kemeny, J. (1995) From Public Housing to the Social Market: Rental Policy Strategies in

Comparative Perspective, Routledge, London

Rhodes (1996), ‘The New Governance: Governing without Government, Political Studies, Vol. 64, No. 3,
pp- 65267

Housing in the constitutional context: Terms and concepts
Michelle Oren & Rachelle Alterman

Technion-Israel Institute of Technology, Israel, mlleoren@technion.ac.il

The field of comparative law is an old practice and a very young discipline. We study foreign
constitutions because they enable us to know better our own legal system and its moral order. Most
constitutions refer to housing rights of some sort. These rights may be classified into indirect,
embedded, and direct housing rights. Indirect housing rights include rights to property, privacy and
freedom of movement that have clear implications for housing. Embedded rights refer to the rights of
disadvantaged population groups such as workers, children, women and indigenous populations that
contain general references to housing rights. Direct rights refer to specific references to the right to
housing and specific rules about housing matters. Particularly interesting are the differences in terms
and concepts used in constitutional references to housing: ‘Adequate’, ‘functional’, ‘modern’,
‘affordable’, ‘suitable’, ‘according to need” and ’free access are just a few examples of terms used by
constitutions to set norms for housing. These terms may imply underlying differences in deep-lying
concepts. This paper is part of a larger comparative study of the right to housing as reflected in
national constitutions. In the paper we shall present content analysis of all the world’s constitutions in
relations to the differences in the language used in different constitutions about housing (or the
absence of any such reference).

Finer et al (1996) Comparing Constitutions. Oxford University Press. New York.
Henkin L. (1990) The Age of Rights. Columbia University Press.
Lawrence R. What makes a house a home. Environment and behavior, Vol. 19 No.2 March 1987 154-168.

Leckie S. (1992) From Human Needs to Housing rights: An analysis of the right to Adequate housing Under
International Human Rights Law. International Institute for Environment and Development (IIED), London.
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Leckie S. (2003) National perspectives on housing rights. Volume 78 of International studies in human rights.
Martinus Nijhofff Publishers.

Waldron J.(1990) Liberal Rights: Collected Papers 1981-1991. Cambridge University Press.

Housing rights legislation: Review of international and national legal instruments. UN-HABITAT and OHCHR,
Nairobi and Geneva, 2002.

“Legalization” for sale: Recent policies and legal tools concerning illegal
construction in Greece

Konstantinos Lalenis & Foteini Zygouri

Department of Planning and Regional Development, University of Thessaly, Greece
klalenis@prd.uth.gr, UUfozygour@prd.uth.gr

Illegal construction has been an inherent phenomenon of the urban evolution in Greece. In spite
of a strict legal framework which enforces heavy fines and demolition, it is estimated that almost 70%
of the existing constructions have major or minor violations of their building permits — or do not
have a building permit at all. This presentation attempts to explicate the above controversy by
examining a recent initiative of the Greek Ministry of Planning, concerning the “legalization” of
patios and basements which were illegally transformed to regular residence rooms. Legalization is to
be made through paying a “legalization fee”, related to the affected area and the real estate prices of
the particular urban quarter. This type of legalization of illegal constructions has been implemented
several times in the last forty years, mostly under the pretext of solving a social problem, but in fact,
in order to capitalize in political gain. The same reasons led the present Greek government to this
initiative: It is estimated that more than one million patios and basements illegally converted, would
be legalized, 1 billion Euros of “legalization fees” would flow in the national treasury which is in
desperate need of cash, and more than 600.000 apartment owners who benefit from this move,
become politically “captive” and would support the government in the forthcoming elections. This
presentation will examine the legal process through which, the legalization described above is
attempted, the problems arising by the hastiness — as well as the cynicism — of this political move in
various domains (constitutional, legal, ethical, and in practical implementation), the reactions of
many professional bodies and unions (architects, public notaries, the Technical Chamber etc.), the
prospects of it in the near future, and the ramifications of such initiatives in the development of illegal
construction as a social phenomenon.

Alterman R. & Tangy-Fridberg L. (2002): “Illegal development and social differences; towards a theory of compliance
with planning laws’, presentation, AESOP Annual Congress 2002, Volos, Greece.

Economou D. & Petrakos G. (1999): “Policies of urban development and urban management in Greece”, in “The
development of Greek cities: approaches to urban analysis and policy”, Guttenberg, Volos.

Economou D. (1997): "The planning system and rural land use control in Greece: A European perspective”, European
Planning Studies, Routledge.

Lalenis K. (2009): “Illegal construction in Greece: legislation, implementations’, presentation, Technion University,
Haifa, Israel.

Miiller Y., Lieskovi¢ S. (2007): "Illegal construction in Montenegro”, Library.tee.gr
Skouris V. (1991): “Legislation of urban and regional planning”, Sakkoula publications, Thessaloniki.

Weiner JR (2003): "Illegal Construction in Jerusalem: A Variation on an Alarming Global Phenomenon”, Jerusalem
Center for Public Affairs.
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PLPR keynote speech: Social exclusion and inclusive public space

Ali Madanipour
Newcastle University, United Kingdom

ali.madani@newcastle.ac.uk

Public-private distinction is a principal concern in law and a defining feature of urban life, a
distinction that is continually tested and debated. Drawing on the author’s ongoing research
(Madanipour, 2003a,b,c, 2005, 2010), the paper investigates the role of urban public spaces in
addressing social inequality, arguing that public spaces should be accessible places created and
managed through inclusive processes. The paper is organized in three interconnected sections. It first
investigates why public spaces have become a subject of debate and contest. The recent decades are
characterized by the ascendancy of a market paradigm, with the rising significance of private investors
in search of higher returns, while the public authorities tend to emulate the logic and behaviour of
private sector agencies in the name of efficiency and economic vibrancy. This shift inevitably favours
those who are better placed in the market, creating spaces for their use and enjoyment, and keeping
others at bay, with dramatic consequences for the social life of cities. The second part deals with the
questions of equality and exclusion. Social inequality has been growing and many public spaces,
implicitly or explicitly, have become exclusive spaces for the better off. Meanwhile, social exclusion
has been experienced by the low-income populations through a combined lack of access to resources,
decision making, and shared experiences, which is spatially manifested in the concentration of
disadvantage in deprived neighbourhoods, where public spaces are displays of poverty and neglect,
conflict and incompatibility. The paper then discusses the dimensions and implications of making
accessible places through inclusive processes. With the help of examples from Europe and elsewhere,
the paper looks for some of the material and institutional features of co-produced urban spaces, and
whether such spaces can improve the quality of life and work against further social fragmentation and
inequality.

Madanipour, A., 2003a, Public and Private Spaces of the City, London: Routledge.

Madanipour, A., 2003b, Social Exclusion and Space, in A.Madanipour, G.Cars, and ] Allen, eds, Social Exclusion
in European Cities, London: Routledge, pp.75-89.

Madanipour, A., 2003c, ‘Marginale iffentliche Riume in europdischen Stidten’, DISP, No.155 (4/2003), pp.4-17.
Madanipour, A., 2005, Public space and social integration, in Kruger-Conrad, Kirsten, ed, Zuwanderer in der Stadt,
Darmstads: Schader Stiftung, pp.349-81.

Madanipour, A., 2010, ed, Whose Public Space? International case studies in urban design and development,
London: Routledge.
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PLPR keynote speech: Shaping the property rights debate in the U.S. and
Europe: The influence of neo-liberal advocacy organizations

Harvey M. Jacobs

Department of Urban and Regional Planning & Nelson Inst. for Environmental Studies, University of
Wisconsin-Madison, USA
hmjacobs@wisc.edu

In the United Stated public debate about property rights law and policy is a conscious part of a
multi-decade strategy on the part of the political right. Beginning in the 1970s conservatives began a
systematic critique of then-new land use and environmental planning efforts (McClaughry 1975). In
the late 1980s, these efforts took form in the establishment of the so-called wise use movement
(Jacobs 1998). The integrity of private property rights became a useful analytical and rhetorical way
to pursue a policy agenda focused on blunting the impact of the land use planning and environmental
movements.

Over the last twenty years the so-called private property rights movement has grown substantially.
There have been and are a wide range of advocacy groups pursuing aspects of a policy agenda, as well
as a supporting network of legal advocacy firms available to bring action on behalf of landowners and
against elected officials (Teles 2008).

The situation in Europe appears similar. Throughout Europe there are a network of conservative,
policy advocacy organizations. The Stockholm Network functions as a coordinating and networking
body for over 130 of such groups. For example, the International Center for Research on
Environmental Issues in France exists to undertake research and education promoting “property
rights and market transactions . . . and promoting institutional arrangements for a free society.” Since
1996 ICREI has organized an every two year international conference with a single environmental
resource focus — e.g water (1998), land resources (2006) and biodiversity (2010) — from “the
perspective of non-regulatory tools, i.e. property rights and markets.”

This paper examines the nature of this advocacy in the U.S. and Europe for the purpose of seeking
to understand the causal relationship between advocacy and changing policy discourse about property
rights and planning. Prior research suggests that such advocacy has been substantially influential, in
both the U.S. and Europe (e.g. Jacobs 2003, 2008).

Jacobs, Harvey M. 1998. “The Wisdom,” bur Uncertain Future, of the Wise Use Movement,” in Who Owns
America? Social Conflict over Property Rights, ed. Harvey M. Jacobs. Madison, WI: University of Wisconsin Press,
29-44.

Jacobs, Harvey M. 2003. “The Politics of Property Rights at the National Level: Signals and Trends,” Journal of the
American Planning Association 69, 2: 181—189.

Jacobs, Harvey M. 2008. “L engrenage de la Croissance Urbaine: La Place de la Propriété dans la Planification
Urbaine,” Etudes Fonciéres No. 132 (2008): 12-16.

McClaughry, John. 1975. “The New Feudalism,” Environmental Law 5, 3: 675-702.

Teles, Steven M. 2008. The Rise of the Conservative Legal Movement: The Battle for Control of the Law. Princeton,
NJ: Princeton University Press.
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Assembly of PLPR members

International Academic Association on Planning, Law, and Property Rights

As an international academic association, PLPR includes a general assembly of active members in
its annual conference to elect members of the Executive Committee and to present the location of
future conferences. Other pertinent topics may be put on the agenda by every participant upon
consulting with the chair.

Please expect at least the following topics:
e Elections
¢ Introducing the location of the 2011 PLPR conference: Edmonton, Canada

* Flag ceremony
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